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"It is not the truth which any one possesses, or thinks
he does, but rather the pains he has taken to get to
the bottom of the truth, that makes a man's worth, ior
it is not in having the truth but in searching for it
that those powers increase in him in which alone lies
his ever growing perfection. The possession makes one
placid, lazy, prouvd,

If God held closed in his right hand all truth,
and in his left the single and untiring striving after
truth, adding even that I always and forever make
mistakes, and said to me : "choose!" I should fall
humbly before his left hand and say : Father grant me!
the pure truth is for you alone."”

=~ Gotthold Ephraim Lessing



FREFACE

Buddhism is a universal philosophy of love, compassion
and brotherhood. It is based on man's capacity to rise above
selfish pursuit and lead a life of austerity and fellow-
feeling. Buddhism is a rationalistic humanistic philosorhy
of this world rather than another world. It has more ethics

than religion in the conventional sense.

Every religion has its legal, judicial and penal
aspects in its own way, So has Buddhism., The whole of Vinaya
pitaka is almost a legal treatise, The present thesis
entitled "A Critical Study of the Buddhist Philosophy of
Penal Justice - With Special Reference to Vinaya Pitaka" is
an attempt to analyse the Buddhist legal philosophy and to
bring to focus all its salient features. We have done this
in the light of the Hindu legal philosophy as also the
Western legal philosophies,

In order that a straight argument might emerge from
the whole work - we have used quotations as less as possible.
Sometimes the point of engquiry gets lost in the jungle of
extracts, We had to do a lot of recasting of the materials
in order to make the thesis as plain as possible. This

explains the occasional free writing, without reference, in
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the thesis,

The thesis has in all seven chapters., The first
chapter is introductory and the last chapter has our conclu-
sions, The remaining chapters formm the core of the work.

The first chapter introduces Buddhism and Buddhist legal and
penal philosophy. Here we have discussed the origin and
development of Buddhism, its ramification into several sects
and sub-sects, the social milieu responsible for the fomation
and dsvelopment of Buddhist code of conduct etc, We have
dealt with the Buddhist Sangha life alsp, with reference to
the training of the monks.

In the second chapter entitled "The Concept of Law
and Morality in Buddhism and Hinduiam", we have tried to
understand the concept of law as available in the Hindu
Shastras, the Buddhist scriptures and the Western law books,
We had to do this because, the Western concept of prositive
law is so pervasive these days, that it is always easier to
understand any concept of law in its light, And the Buddhist
law, naturally, has to be understood by comparing and
contrasting it with the Hindu concept of law. We have
referred to various Silas, the backbone of Buddhist discipline,
in this chapter,
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The third chapter is entitled, "Buddhist Concept of
Crime and Punishments". The materials here are largely
drawn from Patimokkha sutta, Various crimes and the punish-

ments meted out to the criminals have been discussed.

The fourth chapter is "Origin and Growth of Buddhist
Code of Conduct", Material for this chapter has been drawn
from the Vinaya pitaka. How starting with the formulation of
code of conduct for the regulations of monks' life, Buddhism
came to have possibly the first codified laws of the world

has been traced,

The fifth chapter is entitled, "The Buidhist Code
of Conduct with Special Reference to the Patimokkha", The
Patimokkha is the best example of codification of law, 1In
this chapter, we have tried to understand the influence
exerted by Patimokkha sutta so far as the Sangha life is
concerned, Various offences and the punishments have been
discussed,

The sixth chapter is entitled "The Buddhist and the
Hindu Views of Pena) Justice", The concepts of punishment
in Buddhiasm and Hinduiasm have been delineated, There are
definite points of dif ference between the two concepts. In
the process of their growth, both Hinduism and Buddhism had

heen influencing each other, in so far as legal issues were
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concerned, We have tried to understand this aspect of the
matter also. At the same time, we have shown that, unlike
in Hinduism, Buddhi=m did not interfere with the secular life
of a man, Buddhist laws were for the monks. The kinc was

enough for the secular activities,

The seventh chapter has our conclusions,

I take this opportunity to acknowledge my grateful-
ness to some persons, but for whose help I could have hardly
completed the work.

I express my sincere gratitude to my guide
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Chapter I

INTRODUCT ION

Buddhism is a universal philosoprhy of love, cor-
passion and brotherhood. As a rationalist humarist force,
it deeply affected the religious, moral and social ideas in
its period. There are many factors responsible for the
emergence of Buddhism, Hinduism, of course, not all the racte
of Hinduism, allowed anima) sacrifice, But Buddhism r-lent.-
lessly campaigred against the practice of animal sacrifice,
The system of animal sacrifice, flourished under the active
assistance of Braimanas )amd in this way, Bralmanas occupied
an important position in the society. The cruelty involved
in the animal sacrifice and the caste-system prevailina
among the Hindus, formed public opinion against the system
of animal sacrifice and caste-system. They regarded Ahimsa )

as the highest principle, Apart from that, they denounced ki< ;*"“‘
all claims of superiority on the ground of ;:.rth only. Of; | M g
the other hand, Hinduism is an unorganised religion: hut

Buddhism is the first organised religion in the world, So,

the organised force of Buddhism was in a far advanoed nosj-

tion in comparison with Hinduism., Apart from the Ahimsa ~rin-
ciple and the notorious caste-system,it was one of the main
reasons of emergence of Buddhism in IpAia, Buddha's metho” of

organization was also uniques he never allowed two morks to



go in the same direction for preaching the dhama. The monks
were allowed to teach the dharma throughout the year, excepting i

the rainy season.

]
Mof approach to the mass p’wﬁie was also
Bwn

"

unique, He never tried to deliver lecture in an gén b f e LA
A )
language, He always used the local language of the people, 80
that people easily understood his message, His method of
formation of the Sangha shows his unique ability as an organiser.
[ suneammma R ——
The working of the Sangha shows the democratic methods applied
by the Buddha, Every member had his own voting right, and
the decision of the majority was regarded as the final decision
of the Sangha,

Even after the death of the Buddha, he left the Dhama *

p—
Poasmmam——

and Vinaya as the guide of the Sangha, He did rot appoint

any successor for the guidance of the Dharma, Another reason
of the amergence of Buddhism is that the Buddha himself asa
not feel that he was establishing a new religion, and also the
people of the time did not feel that Buddhism was a new
religion. Contrary to that, they regarded that Buddhimm was
an off-shoot of Hindu :eligion?bﬁindus believalthat Buddha

is the nineth avatars or incarnation of Vishmu.” Buddhe d1d met

—

Nem
condemn Hinduism, but he condemned the dirty systems of

” .

Hinduism, like caste system, ,animal sacrifice etc. His o,
- D O wha opd

humanism, crossed all racial and national barriers, ’tu Dr. S,




Radhakrishnan observes, “History has become universal in
gpirit. Its subject matte# is neither Europe nor Asia, neither

East nor West, but humanity in all lands and ages." 1

Apart from his organizing capeacity, his opposition of
animal sacrifices ﬁthc main strength of the Buddha's
religioffls the philosophy of religion. According to him,
every thing is subject to destruction, every thing is full of
suffering and everything is substanceless, His theory of
causation or dependsnt origination is one of the most valusble
theories of Indian philosophy. According to this theory, the
1ife itself is like a wheel Of cause and effect. Avidye is
the main reason of 811 of our sufferings. From Avidya or

W ;QM?(«L»*: \
ignorance arises 'thc action, and from action arises the

conscidusness, and in this way phenomena, contact, feeling,
craving, grasping, birth suffering etc. arise one after the
other depending on the previous link of the chain of ceusation.
Hence, we have to destroy the ignorence or Avidy2 which is the

main reason of human existence and suffering,

The theory of dspendent origination as outlined above
is a part of the Second of the Tour Noble Truths which comprise
of the essence of the Buddha's teachings. The Four Noble
Truths that have became a universal celebrity are : (a) There
is suffering, (b) There is a cause of suffering, (c) There is
a cessation of suf;;.'mg and (3) There is a wey lead;l:g to the

————



cessation of suffering.

The Buddha like a good physician gave the way, how
someone can remove his sufferings. According to*_guddha, the
only way of salvation is Nirvana, It is the highest goal,
according to Buddhism. According to the Buddha, the way that
leads to the Nirvana is the eight~fold ncble path. The eight
noble path means one has to avoid the two extremes and should
only follow the middle path. The first step of middle path is
the right view, The second one is right mental resolve, The
third one is right speech, The fourth one is richt action.
The fifth one is right livelihood. The sixth one is richt
effort. The seventh one is right mindfulness, The last one

is right concentration.

Apart from the Four Noble Truths Buddha recognised the
theory of Karma in his own wey. The reason of inequality
prevailing everywhere, according to Buddha is Karmma-phala, or
the fruit of action. Hindu philosophy believes in Kapma and
atman or soul, but Buddhist philosophy believes in Kamma
without any reference to atman or soul, In Hinduism,
unconscious acts are also regarded as Karma in some cmpes, but
in Buddhism unconscious acts are not treated as Karma. Though
the concept of Karma is of pre-Buddhist origin, the theory of
Karma had been developed by the Buddha in his own way, He
suggested that the best way is freedom from the Kamma,
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Ultimately it leads to the Arhatship and the attaimment of
the Nirvana. The main difference lies here between Buddhist
and Hindu philosophy of Karma, According to Hinduism, Karma
is the source of life and the ultimate result of the Kamma is,
in the hands of the God, and according to Buddhism freedom of
Kayma means, the way to attain the highest Buddhist goal

Nirvana,

His concept, or philosophy of NMirvana, requires
constant spiritual exercise and detemination. The aspirant
of Nirvan has to cultivate his own mind by various ways for
example the Brahma-vihares, it will give a taste of life in
the Brahma world, Mewa or universal love, compassion etc.
Upekkha, mudita etc.

According to Buddha, Dharma is ancient and it is re-
adjusted by the religious men from time to time, from age to
age, and in Hinduism also Vishnu, the creator of this universe
comes from time to time for "Dharma sangsthapawarthaya® or to
establish the Dharma, So realising, this fact, the monks
should follow, the silas and rules of conduct, given in the
Vinaya pitaka. Morality takes an important part of Buddhist
Vinaya, In fact, Buddhist law is a xind of moral sanction and
injunction. According to them the Vinaya Pitaka laid down the
cultural rights to be observed, and it helvrs the Peovle to

transform a person from lower level to the higher level of



conduct,

"There is a blending of ethico-religious obligations
with legal obligations and, at times, they lay more emphasis

on the former than on the latter, "2

Apart from the ethico-religious obligation, Buddha's
legal philosophy was based on secular and democratic values,

He never believed in capital punishment,

In Dhammapada some referencCe of murder and punistment
of murderer is found; but it is not in this world; it is only
in the other world, On the other hand the Dhammapeada
maintains theat people can overcome anger by love, felsehood
by truth etc.> In this wey unlike other religion, Buddhimm
never believed that its laws are of divine origin. On the
contrary, Hinduism believed that its laws are of divine origin
and in this way these are revealed laws. The later development
of law, though it developed through human agencies, e.q.,
smritis, digest and commentaries etc. the origin of it are
Vedas, the revealed laws, and in this way the law is sacrosanct
and the validity of it cannot be questioned. But the validity
of a Buddhist law can be questioned in a democratic process,
because the Buddhist law is based on democratic values and
ideas. In both the Hindu and Buddhist legal systems they do
not give any clear cut distinction between rule of law and rule
of religion. They do not mention even how it is enforcesble



and according to them, the people will get reward accordina to
their own actions, may be in the present life, or it may be in
the next life, because both the Hindu and Buddhist philosophy
believe in Karmaphala or the fruit of action and the continuity
of life from past to future through the present,

The Vinaya pitaka is veritable store-house of ldgal
philosophy. Vinaya leads a person to purification, because
Buddhist law is a kind of moral sanction and injunction. There
is a marked Aif ference between Buddhist concept of crime and
punishment and other concepts of crime and punistment. The
Buddha did not mention of a particular person, or particular
monk to supexrvise his teaching, contrery to that he instructed
his followers, to follow the principles of Vinaya Pitaka,

The Vinaya Pitaka is divided into five parts -
(a) Khandhaka as (1) Mahavaggs, (ii) Cullavagge; (b) Sutta-
vibhanga as (1ii) Parajixa to Nissaggiya (iv) Pacittya to
Sekhiya and Bhikkhunivibhanga and (c¢) (v) Parivars,

The main book of the Vinaya Pitaxa and one of the
most important works of Buddhist religion is Patimokkha, It
was written like the present days' codified laws., It consists
of two parts - (i) Bhikkhu Patimokkha and (i1i) Bhikkhunipeti-
mokkha,

Bhikkhu patimokkha is related to the rules and
regulations of the monks or Bhikkhus and Bhikkhunipatimokkha



is related to the rules and regulations of the nuns or
Bhikkhunis. The various offences are nicely codified in both
the Bhikkhu and Bhikkhuni patimokkha, according to the serious-
ness of the crimes, The offences vhich are more seriocus are
known as parajika offence and the punishments of the para Jika
offences are expulsion from the Sangha, Though the Patimokkha
suttras are like the present days codified laws, but various
doctrines of non-Buddhist origin influenced the Patimokkha
laws. For example, the develomment of Tantrayena, had a deep
influence upon the monks and the entire Buddhist society.
According to Tantrayana, the Buddha is full of love and
compassion. So, he will surely forgive any monk, even if he
enjoys mr.x, wine etc, HencCe, Tantraysna hed a tremendous
impact on the Buddhist society.

There are various sects of Buddhimm 3s a religion and
schools as a philosophy. All these grew in the course of
several hundred years of the development of Buddhise, The
Therayvadips, the Sarvastivedins, the Mahisisekas, the Haima-
vatas, the Vatsiputriyas, the Dhammaguphikas, the Kasyapiyas,
the Santrentikas, the Mshasanghikas, the Madhymmikas and the
Yogacarins are the principal schools and sects of Buddhimm,

Though essentially based on the teachings of the Buddha, they
differ in the details of their philosophy of life, religion
and the world, These sects give us some valuable informations

regarding the changing conditions of the society and the



consequent changes in law. The two most important and
influencial Buddhist schools are the Madhyamika school and

the Yogacara school and both the schools have tremendous
influence upon the Buddhist law also., Both the schools belong
to Mahayana Buddhismm. Nagarjun was the main exponent of the
Madhyamika school. According to Madhyamika school, Sumyata is
absolute, and like the middle path of Buddha, it avoids the
two basic ideas existence and non-existence. According to

Dr. Radhakrishnan : "By Sunyats, therefore, the Madhyamika

does not mean ahsolute non-being, but relative ho:lng."

The Madhysmika school was one of the most important
schools of Buddhism and had a tramendous influence upon
Buddhist legal thouwghts. The other important school is
Yogachare. Yoga or the meditation is the only way of
achieving the highest Buddhist truth, the 'Bodhi’.

Apart from the doctrinal teaching on legal thought,
special training was also given to the monks, so that they
can follow real path to attain the highest Buddhist goal, the
Nirvana, 8o, the monks, who joined the Sangha, were given
some special training and it was known as Nissaya, which means
dependence upon the teacher and the teachers were respectively
known as Upajjhaya and Acarya, The teachers' discourses were
generally on the Vinaya Pitska, However, besidss the monkish
learning on the Vinaya Pitaka, many philosophical discussions
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also took place in the debates or in the teachings, which were
later on collected in one book and the book in the later period
is known as Abhidhamma Pitaka, Of course, it was mainly the
discourses of the Buddha himself,

"These Kathas or Debates on doctrines seem to have
been an important and sjgnificant feature of monastic education
in those early days. Out of these debates & methodology seems
to have evolved, it is known as Abhidhamma which is explained
as the doctrinal implication of the special meaning of the
texts., The -substance of these Kathas was collected in the
Abhidhamma pitaka of the canon,"S

Unrestricted freedom was given to the monks to debate
on the disputed matter in their learming period. The aim of
unrestricted freedom given to the monks was that the monks
should stxictly follow the principle of Vinaya and intellectu-
ally they must be cspable of defeating the counter claims. In
the early period of Bratmanical culture and religion, saces
lixe Gautam, Apastamba, Brihaspati etc. prescribed some rules
of conduct for the three privileged classes of Hinduism and
they secretly guarded the knowledge only for these privileged
clunl.. Buddha raised his voice against this view. According
to him the ultimate truth should be open to all,

Buddhism treats crime and punislment in a hweanistic
and optimistic manner, Vinaya Fitaka and specially the
patimokkha Suttas are the best exsmple of it. Though, Buddhist
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legal noms or the ancient Indian legal norms have a vast
difference from the Western concept of legal nomms, undoubtedly,
we can say that it is only in India vhere jdealist theory of
law had developed which was based on spiritusl and material
idealism, This is reflected in the concept of purusarthas or
the aims of life -~ as dhamma, artha, kama and mokss which gives
equal stress on the material as well as spiritual needs of men,
However some misunderstanding was created by some WNestern
jurists regarding Indian Jurisprudence, According to them the
contributiog of India towards legal develompment is nil. The
conoept of rule of law, prerogative writs, independence of
Judiciary etc., though are of western origin, but we cennot
deny the contribution of India towards rule of law, independence
of Judiciaxy etc, becruse in some ceses the instances of king
being punished were also available,

“Generally ignorance and sometimes prejudices made us
to ignore and even condemn our rich composite legal heritace,
customs, tradjitions and ideas in the moonshine of English legal
philosophy. The present tensions in Indian legal theoxy are
also duve to cpnflicts in western Jurisprudence which stem from
the controversy on the fundasmentzl question of nature of law
and social system, Such conflicts are bagically the product
of diverse philosophies of life, political ideologies and
politica)l organizational systems which largely determined the

ultimate values and purposes of life in such aocieties."7
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Of course in India, unlike in the Westem concept of
law, the distinction between rule of law, rule of religion,
rule of morality etc., were not clear. During the Muslim period,
they either applied the Koranic law, or the old concept of
natural laws of the Hindus. A conflict arose during this peried
regarding the applicebility of personal laws, and finally with
the advent of the British, the English law was applied sveryvhere
in the country. However the Ehglish people were 2lso igmorent
regarding the native laws, and in some cases they discriminated
against the Indians and resorted the arbitrery aets of supression
and repression. In post-independence period, Indian Constitution
guarenteed the rule of laws with the Supreme Court as the highest
Seat of law which uwpholds humen dignity, naturel justice and
other rights and privileges enshrined in the Constitution.One
of the great Juristic dsvelopment after imdependence of India,
is the establisiment of both the Parliament and the Courts for
the good of the poor and backward classes. Both the legislator
and the Judges are trying to achieve a desired goal, i.e.,
wel fare of the country, distribution of land among the landless
people, preferential treatwment towards Scheduled Caste and
Scheduled Tribes, trying to remove the backwardness of the
people, protection to oppressed women, protection to the
bonded and child labour etc,

Though, we have scme rich heritage of anclent Indian

Jurisprudence, we cannot ignore the influence of Western
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Jurisprudence in Indian society. The concept of Jurisprudence
in the modern society comes from Roman concept of law, and the
concluding remark of the Roman twelve table was "Salus populi
supremalex” that means, law should be for the welfare of all.
Though, the Jurisprudence of law is an o0ld concept, but the
term legal theory is of recent develomment, However, the
infiuvence of legal theory in framing of laws in a particular
society is tremendous., Friedmann explains the lega)l theory in
this way.

‘ “Legal theory is linked at one and with philosophy and at
the other end with political theory. Sometimes the starting
point is philosophy, and political ideology plays a secondary
part as in the theories of the Gemman classical metaphysics or
the Neo~-Kantians. Sametimes the starting point is political
in legal theories of socialism and Fasciam. But all legal
theory ideology, &s must contain elements of philosophy - man's
reflection on his position in the universe .. .. the ideas
entertained on the best form of society. For 2ll thinking
about the end of law is based on conceptions of man both as a
thinking individual and as a political being."®

The new era of legal philoscphy or legal theory arise
when the professional lawyers confronted the problems of
soclety and socia) justice, Before the nineteenth century,

law was an inseparsble part of religion and philosophy of

TA 56468
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nature etc. and it was understood and judged accordingly. In
this way, the concept of Jurisprudence originated in the Western
countries as a method of controlling the human behaviours with }
the help of ideal apd abstract laws, Later on, after the Greek
legal philosophers, it was developed by the Roman jurists and
philosophers. Of course, it was only the develoment of mataural
law theory. For the first time Jersmey Bentham, and later on
John Austin, rejected the ides of matursl law theery end
provided a scientific theory, which was known as positive law
theory. The basic idea of this theory was "Law is cosmand” or
"Law is a set of norms enforosd by the State” ete. Another
theory of Western Jurisprudence is historicel school and the
main expenents of this school were Savigny, & teacher of Berlin
University and Sir Hemry Maine an European legel philosopher.

rding to Savigny : “Law is 3 product of the people's life,
It is manifestation of {ts epirit. Law has its spwrce in the
general consciousness.(Volk & Geist) of the people., Lew is
pre=historic. In all societies it is found already established
like their language, mamners, and political otbamﬂ.ltion.'g

Apart from the Positive and Historical schools, some
other schools of law had also developed like sociolegical
school, Realism etc. Both the schools claim that law s the
synthesis of philosorhy, science, sociology, ete. But the only
dif ference with the Realigt sSchool is that realists believe in
the prectical jdea of law, They are more interested in the



use of law than in its theory. They are pragmatic,

The impact of Western Jurisprudence on the Indian legal
thought is tremgndous., After the advent of British, they
imposed the English law in India, Thereafter, the British law
has a tremendous influence upon the Indian people. The court
systam and the criminal justice is also based on the English
idea of law, Though the pure Criminal law originated with
Hinduism, and the Dandaniti and the Artha Shagtra are the best
example of ity but mainly it depends upon the English law of
criminal justice. Buddhimm occupied 2 small place in secular
criminal justice, though "mens rea" or the guilty mind
originated in the Buddhist Concept of law, Buddha was mainly
concerned with the personal law or the religious law, There
is every possibility that Hindu system of criminal and civil
justice was in force during Buddha's period also. Though he
had many royal friends, there is no direct evidence that he
interfered in the aec;:.lar administration of justice, We can
only analyse the Buddhist concept of law from the relicious
point of view, and not from the secular point of view and it
is nicely described in the Patimokkha sutta of Buddhimm. In
Hinduism, sages like Manu, Yajnavalkya, Fareda, Brihaspati etc.
were concemed with both the secular administration of justice
and the persomal or religious laws., But Buddhiem was concerned
only with the Buddhist person2l laws,
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Both in Hinduism and Buddhiam, absurd punisiments were
totally avoided, for example punishment of animals, trees etc.
But it was very common in the Western countries, Tripathi says,
"In ancient Greek law, 2nimals and trees vere tried in courts
for their wrongful acts. In Roman law also, in some cases,
inanimate objects were considered as having rights and sib ject

to duties."0

In Hinduism ard also in Buddhism, the retributive and
deterrent punisiments Aid not find favour, that is why
punishment of animals, trees etc. was an sbsurd idea to them,
They believed in prayascitta or cittasudhi or the purification
of mind, Our ancestors were guided by the higher idea of
Dharma, for the welfare of theentire mankind, Their logical
consistency is one of the most important factors in the
development of the Dharme law or the secular law. Apart from
the logical consistency, for the Hindu, the law is directly
coming from God, and for the Buddhist it is directly caming
from the Buddha, So for both the conmunities it is directly
coming from God or from the Supreme source, it may be the God
or Buddha. According to Austin, law means "A rule laid down
for the guidance of an intelligent being by an intelligemt
being having power over him."""

Here, there is no question of morality. The only
question involved here is command, conmand from the superior

authority to the subordinate authority. But in both the
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Hindu and the Buddhist law maximum importance was given to
morality. Indian law was a moral law, not positive, or
imperative law in the Austinian sense. Indian law acquired
religious character to fight against injustice, oppression etc,
The importance of moral law, in the later period supported by
Nyaya (equity) and Yukti (reason) and in both the Hindu and
the Buadhist religions it was an established practice that if
there arises any conflict between dharma shastras then reason
will prevail.

Buddhism believes that only the moral code of conduct
cannot solve the problems and the spiritual realigation is the
only way to Solve the problems of human miseries, The Buddha
was the gutstanding spokesman in this regard, During his life
time two types of govermment prevailed in the Indian society:
one wag monarchial fomm of govermment and the other was the
republican form of govermment., But he did not show any
interest to any fom of the govermmemnt, and contrary to that
he expressed his opinion, in the Digha-nikaya, in the following
waY -

“Agsemble repeatedly and in large nurbers, just so long

their prosperity might be looked for and not their dacey."!?

However, in one point, Buddha was clear that the
Government, whatever might be its fomm, must uphold the concept

of Dharma and moral laws, But in accordance with his teaching,
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it is clear that he wanted a govermment which should be

democratic in its form and aristocratic in its nature, so that

bestand intelligent people might come to form the govermment,
Buddhism regarded that it is the duty of state to help in
building temples, and financed the similar institutions for
the welfare of the people.

Monks who violated the criminal law of the land were
dealt with very severely. "Monks suspected of committing
offences against the civil and criminal law should, in a
Buddhist state, first of all be tried by an ecclesiasticel
tribunal, If found gquilty they should be disrobed and handed

over to the civil Court for further trial and purdstment.'13/

Apart from the legal and moral development, the
influence of Buddhism upon the Indian spcial, political and
cultural life is tremendous, At the centre of the Indian
national flag, and other important Governmental establislments
shows the historie symbol of Ashoka and the victory of
Righteousness. In the foreign policy of our country also, we
followed the principles of Pancha Sila, or the five rules of
conduct, for peaceful co-existence among various people and
countries despite our political and geogrephical differences.

The emergence of Buddhism on Indian soil was a great
phenomenon of universal importance, It gave India its first

and coherent rationtl outlook on life, Though subsequently
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Buddhism almost became extinct in its birth place, the legacy
of the Buddha continues in various spheres of India's body-
politic, in Indian Constitution, in modem India's secvlar and
humanistic attitude and above all in the Panchashila which is
the foundation of India's foreign policy. But the Buddhist
concept of law and concepts of crime, punistment etc, are
equally captivating. We shall méke a survey of them in the
chapters to follow.
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Chapter II

THE CONCEPT OF LAW AND MORALITY IN BUDDHISM AND HINDUISM

“Caratha bhikkhave cérikam bahujanahitaya
bahujanasukhdya lokdnukampaya atthaya hitaya sukhayz
devananussénam, desetha bhikkhave dhammem adikalyanem
majjhekalyanam pariyosanakalyanam sattham savyamjanam
kevalaparipunnam parisuddham brahmacariyam pakinethil.'i

The Indian concept of dhama as religion is different
from the western concept. As a matter of fact, what is
morality for the west is religion for India, Dhamma, in the
sense of morality, is one of the four purusarthas (aims or
objectives of a meaningful life) adwocated by the Indian
thinkers.

The modern term for morality in India is naitikat2 or
adherence to the nities or regulations for a good living. In
this sense naitikﬁta is only another name for diplomacy as
when it is said "arjavam hi kutilesu na nitih (simplicity
towards the crooked is no diplomacy). Thus, there is a
variance in the concept of morality from the temminological
point of view, Niti and dharma both have a claim for morality,
but niti is worldly morality bordering on cleverness and
dhamma is the real sense of morality bordering on spiritualism.

There has been a steady growth in the concept of

dhama., It has taken on 3 lot of connotation and characteris-
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tics along with the growth in Indian civilization. There is
the extreme form of dhama in mimamsa where ritvalism is
identified with religion. Buddhism, on the other hand,
supports a rationistic form of morality based on practical

vorld view,

The original eonception of Hindu law was almest wholly
religious and philosophical. The genssis of this juristic and
theological speculation must be sought in the conception of

Rta or natural order presided over by the vedic deity varuna."z

The aim of law is to reconcile and harmmonige the
wishes of the individuals who form a society, It disciplines
the entire society, for the welfare of mankind. In ancient
India, there were two prominent law systems, viz,, the
Buddhistic and the Hindu, which were quite different in nature,
Uniformity of law is the modern development of law of our
society. There are various reasons for this diversification
of law, BEarlier societies mainly depended upon their religious
customs. Their outlook was very narrow, Lack of Scientific
and secular studies of law was also one of the main‘reasons
for this multiformity of law in ancient society. But
interestingly both for Buddhism and Hinduisw the concept of
law and morality has an integral outlook, because it contains
a minimun standard of fairness useful in all times and in all

society, Specially, the concept of law and morality in
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Buddhism is full of love, affection and understanding, not
like the law enforced by the modern courts of law, With the
growth and develorment of civilisation law has taken a
definite shape and the new idea like condification of law
developed in the later periocd. Both in Hinduism and Buddhiem
in early period, law and morality overlapped each other,

The relationship between law and morality is one of
the important probluns of enquiry for a legal philosorher. In
earlier societies much importance had been placed upon
morality, because it is wider than law, "Life of a Hindu,
including that of a king, was a burden more of duties than of
rights."3

Instead of positive law, morality was recarded as a
supreme 1aw of the land becsuse of the divine sanction upon
morality. Morality regulates the life of human being in the
society., However maintenance of peace was in the hands of
the king, so that the king's duty was to award punishment to
the wrong-doers. And in this way the king performed his duty
as the agent of God as well as the agent of the people in the
society. Dhayani says, "Hindu state or king was subservient
to dhamma, He was only a custodian, executor and servant of
the law and had no direct authority to make law, to interpret

law." 4
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Hence, in the ancient Indian society both preyascitta
and Danda had the equal importance. The king was regarded as
simmer if he mever performed his duty properly. In ancient
India the caste system was very rigid. The society was
divided into four castes - the Bralmins (the priestly class),
the Ksatriyas (the warrior class), the Vaisyas (the business
class), and the Sudras (the lowest or servant class/the so-
called untouchables)., (In the caste-based society, administre-
tion of law was also in keeping with the caste-system.) So,
in Hinduism, punishment many a time was softened towerds the
higher castes and harshened for the lower castes., But in
Buddhism there was equality of punishment for all. To adjust
with the society, a clear~cut {dea of punishment was necCessary
for them., But Buddha was against the theory of deterrence or
retribution in punistment, He believed in expiatory and
disciplipary idea of punishment. So much of importance was
placed on the evil mind (mens rea) of the wrongdoers,

Both the Hindu and Buddhist legal literature still
today do not attract much attention from the legal scholars
and lawyers. It is suprising to note that euch rich legal
gystems like Hindu and Buddhist legal systems have not
received the closest attention from the modern legal
scholars. It, in a sense, is a national disgrece that we

are not using such a rich and old Indian legal literature.
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A proper understanding of the Hindu and Buddhist
legal literature would help us in avoiding so much of social
tensions and feuds, Whereas it is undoubtedly true that the
Hindu caste system is at the root of many social evils and
injustices, yet the spirit behind the system definitely
observes an academic inquiry. It also can further coherance
among segments of people. Also a proper study of the Hindu
and Buddhist legal systems which might not be quite so legal
in the modern sense of the texm will be very rewarding in so
far as it will help us be more acquainted with our past as
also with a great many things that are quite prevalent in
family laws at the present.

J
But unfortumately we take pride in studying the

English and Roman literature. It is not to hesitate the
English or Roman legal historys they are surely great. But
we, after all, have some responsibility to unravil the
increages of our own legal history. Jurisprudencial ideas

are essentially the Roman origin. Ancient Indian legal ideas

Sate

are completely different from the Jurisprodencial ideas of

the West, Though Hindu religion is the dominant religion of
Indian, but the legal ideas of Mughal and Britishers are
followed in everywhere and our country. Hindu law has its
own originality. BSo Hindu law may be an exception of the
Anglo-sexan rule of law. But the superstition in Hindu law
is one of the biggest hazard in this afford.
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In India the Vedas are the original source of law,
But Vedic laws are +h¥ positive lawj, it is just a morel
injunction, However law took a definite sh@pe in the Smriti
period. As remarked by Dr, Sarkar, "The juristic writings of
the authors of the Smrtis attained a great degree of perfec-
tion at a very early date.“s In Smriti period possibly the
confl icting texts had been harmmoniszed. In this way 2 liberal
view had taken during the Smriti period. During this veriod
most importance has been placed upon "reason". The conflic-
ting ideas of laws which were more reasonable were readily
accepted, Custom is also regarded as an essential ingrediemt
of Indian law. Varjous customs like local customs, family
customs etc. were recognised by the law-givers, In this way

self-satisfaction was also regarded as the source of law in

India,

In Buddhism the three branches of Buddhist faith
requlate their own code of conduct for themselves. The
Vinaya rules were modified from time to time, acoording to
their own convenience and suitability of their own idenlogy.
Mahayana Buddhism regarded Buddha as a divine being.
Similarly the Hinayana Buddhism concentrated their energy in
realising Nirvana. In this way the Tantrayana Buddhism
regarded Buddha, full of love and compassion, so there is
nothing wrong in taking wine and wamen. 8o according to
their own faith, various Buddhist brenches fixed their own
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law and religious cpde of conduct. Buddhiam always avoided
severe punishments. The highest punishment in Buddhism is
the expulsion of the delinquent monk from the Sangha,
Surprisingly, Buddha 4id not specify rules towards layman or
the common followers of Buddhism, only he has mentioned some
social code for the lay followers of Buddhiem,

Both Hindu and Buddhist law regarded that observance
of sacred law leads to the salvation from this world, and its
disobedience leads to misery. BSources of both the law
revealed from God or some supernatural sources which is
superior to the king. High sense of duty among the people
for observance of sacred law is a remarkable event in the

world,

Mimamsa Shastra of Hindus and the Patimukkha Suttra
of Buddhisn is one of the best example of logical consistency
of ancient Indian laws. The Mimamsa system of Indian
philosophy is famous for its exegesis. It means inmmiry or
investigation. The main objective of the Mimamsa system is
to establish the authority of the Vedas and to make out that
the Vedas teach rituals.®

Ag dhama used to govern the lives of individuvals in
a2 big way - including litigation - Mimamsa hés a great
importance for any scholar of law. As Dr, Radhakrishnan has
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aptly pointed out "The scriptures which govern the dajly life
of the Hindu require to be interpreted in accordance with the
mimamsa rules. Modern Hindy law is considerably influenced
by the Mimamsa systm."7

Of course the notion of law and justice in India is
entirely different from that of the Western countries, because
in early periods Indian law was looked with reverence and its
validity was unquestionable. The ‘ethical element’, 'duty
noms in the society', ‘Karma phala‘', and the path of Bhakti
makes the Indian law entirely different from its western
counterpart. The rule of law is another important aspect of
Indian l1aw. Repentance and confessions were also regarded as
one of the way of reducing crimes,

Though law morality and religion overlapped each
other, the great sage Jaimini in his Mimamsa Shagtra made a
clear distinction between the obligatory idea of law and
non-obligstory ideas of law, 8o, sages of ancient India
made a clear 44 fference between the positive law and the
morality in the Austinian sense of law, Interpretation of
ilaw Or mimamsa is as old as a civilization. Mimamsa divided
the Vedic laws into two divisions, one is religious sanction
and the other is penal sanction. Later on a clear line of

Adistinction was made by both the systems of Dayabhaga and
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Mitakshara, Hindu law itself was a process of assimilation
and ampse for self-necessity. Upto the British period, Hindu
law was alive, Some people argue that both Hindu and Buddhist
laws are static and lack the capacity of growth., But it is
not at all true, because uptil now both Buddhism and Hinduism
are making their own personal laws to meet the various social
circumstances, 50 both Hindu and Buddhist laws still today
are also living laws in our country., It is not the legislation,
which help to contimue both Buddhist and Hindu laws., 8o,
customs and usages are helping in continuing the sacred laws
of Hindus and Buddhist. "“Custom is frequently the embodiment
of those principles which have cormended themselves to
national consciousness as principles of justice and public
utility."®

During British period also, Hindus were allowed to
govern themselves by their own personals laws like,
successions, inheritance, marriage, religious institutions
and caste. During this period specially Hindu laws were
harmonised and modified to meet the new social changes and
interpreted accordingly. English juddes introduced scme new
principles also whenever they had decided the cases, Like
Roman law, both Hindu and Buddhist laws have no authentic
history. Our history about ancient Indian laws is based on
uncertainty. Apart fram these difficulties, English judges



30

gave much importance in the Mim3msa, rule of interpretation
of law. In Buddhism, Buddha emphasises upon moral charscter
and ideal life. Disputes regarding any rule or regulation
were solved by the S8angha, like members of the communjties or
representatives of village or the lecalities in Hinduism, In
many cQses. Buddhist law 4id not ignore the Hindu rules of
interpretation. Thouwsh scme ritualistic check was there,
Buddhist of ancient India had some reservation to follow the
laws of Manu, as they were based on orthodox Hipduism, But
they had no reservation to follow the rules of Yajnavalkya
and Mitakshara rules, as they were based on humanity. That

is why Buddhist king followed many Hindu rules and regulations
which were hased on liberty and humanity. Many books written
after the Buddhist period, in India, present the same picture
of law as it was in the early Hindu period, No special change
had taken plaece during Buddhist period, though scme minor
Buddhist rules were firmly established in the later period.

It is interesting to note that, though Muslim rulers of
Meadjeval period were untolerable towards Hinduism and Buddhism,
yet they did not interfere the persomsl laws of Hindus and
Buddhists. During that period, the Zaminders had a direct
relation with the raiyats and the Zgmindars had their own
courts. Many disputes were solved by the village comwunities.
It was often seen that Akbar, the noblest king of Mughal
dynasty, many times fOllowed the Hindu laws, instead of
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following Muslim laws. Hindu pandits, assisted in settling
the disputes, specially in civil matters., The docurentary
evidence regarding the functioning of Hindu law in Moghal
period is very limited, the only source avajlable is the
“Todaramala's vyavahara saukhyas” which was written by
*Todammal® a minister of Axbar's period.

Law and Mgorality: |JMorality is an evergreen concept in every
society, In every civilized society, the establishment of
morality is a continuing process,

"When state came into being, it picked up those rules
which were important fram the society’s point of view and the
observance of which could be secured by it. The state put
its own sanction behind these rules and enforced them.*® So
it is not possible to separate law from morals 2nd morals from
law, The result of morel crisis in law may lead to barbarism
in the society. Though both Hinduism and Buddhiam gave much
importance in establishing morality in the society, still
today discrimination in caste, sex, status etc. are very much
there. From the ancient period, it wes realised by the
social thirkers that both law and morelity are inseparable,
80 both law and morality are essential ingredients of social
engineering.
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Morality means some norms based on virtuousness,
rightness, good conduct etc, In ancient India, both law and
morality were administered in the name of Dharma, because,
during that period there was no distinction between law,
morality and religion. Law, morality and religion overlapped
each other. 80 in ancient India the duty of the king was to
safegquard the dharma. Morality or the Dhamma was the
principal idea of law, Indian concept of morality arose from
the core of Indian culture and society, not out of fear or

reward, Morality requlated the entire Indian society, whether

rich or poor, prowerful or ordinary people, The concept of
ahimsa is an evergreen idea for the Indian society, and it
involves high moral ideas, which is propounded many Indian
philosophers like Buddha, Gandhi, etc.

Concept of morality was so high in ancient India that
moral and religious obligation was regarded the supreme
obligation in comparison with the legal obligations. Through-
out the ages, in Hindu and Buddhist legal history, there was
not even a single instance, where law was bhased on command in
Auystinian sense. Indian law throughout the ages was based on
moral ideas beczuse during these days, the law makers and law
interpreters were the risis (saints) and not the kings. In
comparison with the modern Indian moral ideals, in ancient
Indjia, sanction behind the moral ideas and moral duties was

L
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more strong. Only in the nineteenth century, positivist
neglected the essence of morals in law, ignoring the recogni-
tion of morals in law by all ancient civiliaation, Of course
in the present century, the essence of morality in the law is
being re-astablished, In the present society morality is
getting an important place because lack of morelity in law
and administration is one of the main reasons of revolution,
So, the aim of morals dis the establishment of proper
adninistration in the spciety. In modern society morality
acts as restriction and in some ceses source of legislation
while enacting the laws. In modern days also morality has so
much influence that life of every member of society is
passing smoothly Without the intervention of law, Morality
is playing an important role in both the international
politics and law also,

Concent of morslity ipn Buddhigm: Buiddha dealt with morelity
more systematically than with law., In comparison with
Hinduimm, Buddhist concept of morality was more systematic

and concise. Buddha had taken some speci2] measurss to tackle
the ego sentiment of general people. Buddha suggested tp his
disciples and lay devotees to practise "Sila" to purify ome's
personality, In ancient times lay, morality and religion
overlapped each other. 8o, morality had its own source in
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both law and religion. That is why there was no clear cut
division between law and morality. So in ancient India most
of the human conducts were determmined by morals, not by laws,
People in every time and in every society are addicted to
pleasure, ignoring the realities of life, Ordinary people are
the victims of natural desire, So, Buddhist practice of 8ila s
is an essential requirement to deal with this natural enemy.
According to Buddhism there is only one way to remove this
natural enemy, that is practice of "Sila". In Visudhimagge,

a Buddhist text, the concept of 8ila has been nicely described
for the followers of Buddhism. In the Visuddhimagga the
Buddha had explained the 8ila with the following twe Slokas,
as to how the people are confronted with the various problems
of 1ife, and how one can remove the problems of life. The
person who is following the path of 8ila, is free from all
these bondages., The Visuddhimagga has quoted from Samyutta-
nikaya (I1.13) :

"anto jata bahi jata jataya jatufa peja,

tam tam gotama pucchami ko imam bijataye jatam.

‘sile patitthaya nako sap2ino cittam papenca bhavayam,
atapi wipako bhikkhu so imam bijataye jatam.”

841a has been divided inte nine heads -

1, Pancha 8ila

2. Attha Sila



3.

5.
6.
7.
8.
9.

5

Mangala Sila
Disapujana Sila
Indriya Sanibara S{la
Santosa Sila
Ajivaparisuddhi 8ila
Dasa Sila

Patimokkha Sambara Sila,

1, Eapcha Sila

Pancha 8ila was prescribed by the Buddha for both

monks and layman, but the only difference is that a lay-

deveotee can take part in sexual activities. Strict restric-

tions were imposed upon monks in this regard,

The five precepts or panch2 silas are -

(a) Refrajning from killing (panatapata virati)

(b) Refraining from stealing (Adirmadana virati)

(c) Refraining from sexu2l misdeeds (Kamesumiccha cara

virati)

(d) Refraining from telling lie (musavadavirati)

(e) Refraining from taking intoxicants (Sursmevaya

ma jyappanamada tiha virati).

It removes physical, vocal and moral misdseds

accordingly, e

«Je., the first three remove the physical mis-
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deeds, the fourth one removes the vocal misdeeds and the last
one is the restriction upon both mind and body.

2. Mutha Sila

Attha Sila or the eight moral precepts are prescribed
for monks as well as the lay devotees ¢to purify both body and
mind, After successful performance of panchas sila, a man can
perform the other three precepts. The other three precepts
are - (a) Refraining from untimely meal (vikela bhojana
virati), (b) Refraining from dance, music and vulger show
(Nacca gita vadita visuka dasana virati), (c) Refraining from
the use of garland, perfumes and other cosmetics (mala-gandha-
vilepana.vibhusatthana virati),

3. Mangala Sila

Manga)a silas are those silas, which are beneficial in
nature for the entire society and morally appreciable. They
are, friendship or good relationship with the virtuwous and
noble men. Good behavicus to others, realising and understand-
ing four noble truths, soft behaviour &nd truthfulness,



4, Disapyjana Sila

Buddha had advised to his disciples to worship various
directions like east, west, south, north, upper and lower
symbolically. The parents represent the eastern clime, the
teachers represent the gouthern clime, the sons and wife
represent the western clime and the northern clime for the
friends and relatives., The lower clime is the direction of
the workers, and the upper clime repressnts the Bralmans and
recluses, This type of worship helps in maintaining the
social balancc and hamony in the socisty.

S. Indrive Sspibare Sils

The six senses of human body and mind are called
indriyas. They are the eye, ear, nose, tongue, body and mind
and their objects are respectively visible object, audible,
odorous, sapid tangible and identical objeeg. Sense orxgens
are one kind of enemy for an ordinery person, Attactment,
lust, etc. arises, when the sense orgens have contact with
the objects. Ordinmary people takes delight fram these objects,
and that is the root ceuse of suffering. 'Those persons who

~

can control their own sense organs never suffer from the
attachment of ordinary objects.
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6. Saptpsa Sila

Buddha advised his disciples to remain happy with
whatever amount of things they got in the ordinary course of
life) Because the greater is the desire, the greater will be
the unhappiness and dissstisfaction. 50 minimisation of
desire is the wey of happineu."q:. Buddha suggested to

Aas

his disciples to minimise their 8.

7. Adivaparisuddni Sila

Ajivaparisuddhi is the good conduct Oof & persom in
earning his livelihood in a dignified and noble way without
comitting any hamm to other persons.)\ There are meny weys
where & person wmay earn his livelihood affecting other peeorler
for example, Kuhana, Lapana, Nipesikata, Namittikata, Lsbhena
labha, Kansakxuta, Manakuta, Tulakata, etc. So, Kohana is the
way of attacking other pecple by lsing sweet words, Nipesiketa
means earming livelihood by using harsh and rough wrds,
Lapana is another way of earmina livelihood by cheating, or
using fradulent woxrds,

8. Daga Silas

Dage silas or the ten moral precepts 2re followed by
those persons who have left the household life and lead the



1ife of movice or monk., Apart from the attha sila or eight
moral precepts, the remaining two silas are -

(a) Refreining from the high and lofty beds (Uccesayana
mahasayana vireti)

(b) Refraining from receiving silver and gold (Jatarupe
rajatapatigahana virati).

The jdea behind these two moral precepts refraining
from the bodily comforts as well as refraining from the habit
of taking both silver and gold is to ma8ke the monk bear rough
life and learn contentment,

_APart from that, for a ley devotee or a houssholder
another ten moral precepts are also available., They are -
Dana, Sila, Bhavana, Apscayana, Veyyavacca, Patti Dana -
pattamumodma, Dhamma savapa, Dhammadesana and Ditthi-uju-

karana,

9. Patimokkhs sambara Sila: Various rules are available in
patimokkha for both monks and nuns. It is the main part of
Vinaya pitaka, Patimokkha consists of two parts. One is
Bhikkhu patimokkha and the other is Bhikkhuni patimokkha,
There are two hundred and twenty seven rules in Bhikkhu

P

W and they are grouped into eight sections. The

eight sections are -
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1, Parajika

2. Sanghadisesa

3. Anjiyata

4. Nissaggiya

5. Pacittiys

6. Patidesniya

7. Sekhiya

8. Adhixarana Samatha,

“There are five things leading to lust which are
called in the Discipline of the Koble one a "chain” and a
"bond", What are the five?

Fomms perceptible to the eye, desirsble, agreesble,
pleasant, attractive forms that are accompanied by lust and
cause delight. Sounds of the same kind perceptible to the
ear. Odours of the same kind perceptible to the nose. Tastes
of the same kind perceptible to the toungue, Substances of
the same kind perceptible to the body by touch, These five
things predisposing to passion are called in the Diseipline
of the Noble one 2 "chain" and a "bond", And thse five thinge
predi sposing to lust, vasettha, do the Bralmanas versed in
the Three Vedas cling to, they are infatuated by them, guilty
of them, see not the danger of them, know not how unreliable

they are, and so enjoy them.*10
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Apart from the concept of sila, Buddha advised his

disciples to beware of the five things which cause birth and

rebirth in the world. We reproduce below an interesting

discourse on the concept of Sila, or about an ideal person.

This shows how people felt in ancient India,

"Gotama the recluse holds himself aloof from causing injury

to seeds or plants., He takes but one meal a day, not eating

at night, refraining from food aftar house (after midday),

He refrains from being 2 spectator at shows at fajirs, with

nautch, dances, singing and music.

He abstains from wearing, adomning or ornamenting himsel £

with garlands, scents and ungrents.

He abstains

He abhstains

He abstains

Me apstains

He abhstains

He sbstains

He abstains

from

fyom

£ rom

f£rom

from

from

from

the use of large and lofty beds,

accepting silver or gold,

accepting wncooked grain.

accepting raw meat,

accepting women or girls,

accepting bondmen or bond women,

acecepting sheep or goats.
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He abstains from accepting fowls or swine.

He abstains from accepting elephants, cattle, horses and
mares,

He abstains fram accepting cultivated fields or waste,

He abstains from acting as a go-bstween or messenger.

He abstains from buying or selling.

He spstains from chesting with sceles orbronses or measures.

He abstains fron the crooked weys of bribery, cheating,
and fraud,

He abstains from maiming, murder, putting in bonds, highway
robbery, decCoity and violence,

Such are the things, breathen, which an unconverted man,
11

when speaking in praise of the Tathagata, might say.”
In Bhikkhuni patimokkha there are altaogether three

hundred and eleven rules and it is &ivided into sevem parts,
According to patimokkha rules both morks and mms have to
celebrate there "Upasatha" ceremony, amd confess their misdeeds
on the day of fourteenth and also in the full moon day of every
month. 8o it is one of the ways of expiation in a very simple
way in the assembly of Buddhist monks, All the relevant rules
are generally recited in the assembly of monks, A monk or a
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nun is bound to follow the rules whole heartedly and such
whole heartedly following rules are celled Patimokkha Sambara
sila.

The Upagatha ceremony of the Buddhists can be compared
with the confession ceremony of the Catholic Christians.
Confession is the piblic act of assurance to the Church of

one's sincere repentance. This is supposed to expiate sins.u

The functions of sila is not strictly regulated by
law, but it is regulated by morals, and sila is the determi-
ning factor, whether an action is morel or immoral. So, by
perfoming Sila one should be free from all the immoral
actions, and develop moral actions like Alcbha, Amcha etc.
There are some other associates also which function together
with Silas., They are S8addha, Sati, Viriya, Hiri, otappe, etc,

(a) Saddha: Saddha inspired people for hicher realisation
of Dharmma. It purify the dirty mind of person. It helps 2
man to clean himself from all the evils of this world. So,

it i{s one of the way of purification of mind.n

(b) Sati: Sati is also one of the psychic factors
which create an awareness to a person. Through this psychic
factor a person realises some mental conditions like

enjoyment, compassion, mental strength, etc,
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(¢) Viriya: Viriya is also ore kind of psychic factor
and it creates mental strength and it arises durinc a

person’s mental depression, unhappiness, etc.

(d) Hiri: Hiri alweys helps in the development of right
understanding, It condemns the immorel actions. So a person
feels bad to do an immoral action.

(e) Otappa: By developing this psychic factor 2 person
feels ashamed to 40 some socially immoral action. It is
freeing onesel f fram all kinds of shameful activities,

Buddhist concept of Sila is one of the most interes-
ting and relevant ideas for the entire mankind, Perhaps no
religious system has developed suC¢h 2 pure idea of morelity
so systematically like Buddhism, As observed earlier, there
was no difference between law and morality in Buddhism., So
the jdea of sila was very much relevant during those days,
And it is relevant in the present day society also for the
purification of the society. As it is not possible to
regulate all human conduct by law, some of them have to be
regulated by morals only.

*Yf a Bhikkhu should desire, Brethen, that he sould
be victorious over (spiritual) danger and dismay, that
neither danger nor dismay should ever overcome him, that he
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should master and subdue every danger and di smay, let him
then fulfil all righteousness, let him be devoted to that
quietude of heart which springs from within, let him not
drive back the ecstasy of contamplation, let him look through

things, let him be much alone.":“r

"If a Bhikkhu should desire, brethen by the destrue-
tion of the great évils (Asavas), by himself and even in this
very world, to know and realise and attain to Arhatship, to
emancipation of heart, and emancipation of mind, let him then
fulfil all rightecusness, let him be dewvoted to that quietude
of heart which springs from within, let him not drive back
the ecstacy of contemplation, let him look through things,
let him be much alone.*>

8uch are the lofty ideals envisaged in Buddhimm,6 Sila
is the nucleus, the backbone, almost everything of Buddhist
concept of morality.

Crime and penal iustice in Hipnduimm

In ancient India both Hinduism and Buddhism believed
in removing the sin from the society. Hence, 80 much of
importance was given towards that end. Hence, criminal
administration got less importance in camparison with the
religions administration or the religious sanctions, Of
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course, in ancient period there was no clear cut division
between sin and crime, as it stands today, Actions which
were regarded as contrary to religion, in later period were
regarded as sinful acts. However with the passing of time
religious sanctions are regarded as gtatic concept whereas the
penal and criminal laws are regarded as a dynamic concept. In
every soCiety Crime and criminal activities arise with the
dissatisfaction of the society., In Hindu society, crime
arises due to dissatisfaction in the varna system of Hindus,
though there are many other reasons also. Instances are
avajlable where both Kshatriya and Sudrs people directly or
indirectly destroyed the "Yajna" by stealing flowers, fruit,
etc, and sometimes destroyed the whole "Yajna® performed by
the Bralmans in ancient period. The Bralmins tried to
destroy the rights of the other caste, on the other hand the
people of other caste 2l1so tried to establish their rights.
80, the natura)l result was the conflicts between Brammins and
non=Bralmincin the society.

It is interesting to note change in the pattern of
punisiment in the Hindu society along with the change of
time, Earlier, severe punishments were imposed upon Bralmins:
but afterwards, severe punishments were imposed upon Sudras,
It is an adnitted fact that in every society, in ancient
period, punishment was more severe in camparison with modemrn
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society. So in ancient Hindu society also punishment was
very severe towards the offenders, perhaps, to terrify the
offenders, Heavy penalties were imposed upon the Sudras
during those days. Corporal punishments were common to those
people. According to some scholars, punishments towards
Sudras were severe due to many reasons. The Aryans who
conquered the non-Aryans, in the later period who were
regarded as Suydres, were involved in many conspiracies
against the Aryans, who became the rulers or priests of the
state, So, severe punisiment Was necessary to supress the
treason and felonies committed by the Sudras. Though severe
corporal punishments were imposed upon Sudras, yet in case of
religious sanction severe punisiments were always imposed
upon the Brahmins, because Bralmins in those days, even today
also are one of the most prestigious classes of the society.
That is why they were welversed in all Shastras and knew the
nature of laws, 8o, where only eight "dhenu" preyscitta‘'s
were imposed upon Sudraes, Contrary to that sixteen dhenu
prayscittas were imposed upon Vaishya and thirty two "dhenu"
preyscitta were imposed upon Kshatriyas and sixty four "dhemu"”
prayscittas were imposed upon Brelmins, 8o ancient Indian
law givers were not biased towards upper class people. This
type of discriminatory treatments were for the benefit of

the society.
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However the low-caste people reacted sharply against
this discriminatory treatment and the influence of Buddhism
and Jainiam had shaken the entire Bralhmanical culture,
Specially the Buddhists were against the caste-system. 8o,
the discriminatory legal system of Hindus was badly challenged
by the influence of Buddhimm. A new secular penal system was
thé urge of that period, That is why, Yajnavalkya Smriti,
vwhich was camposed when Buddhism was flourishing ém the
country, is moral and liberal in comparison with Manu Smriti.
A distinction was made between spiritual offenCes and secular
offences, For spiritual offences religious sanction wes
available for the wrongdoer. But for the secular offences
punishment or Danda was prescribed for the wrongdoers.
Punisiment like mutilation of limbs, death sentences, fine,
imprisomment etc. were the common mode of punishment in those
days, In ancient Hindu society, there was no discrimination
between an offence done by the king, or an offence done by an
ordinary person. Instances are avajlable where a king had
done some offence and for which he was punished more severely
in comparison w.i?.h ordinary people. It is quite contrary to
the maxim that the king cen do no wrong. For the Himlus,
nobody was above law,

Hindu penal system gave much importance on the
purification of mind of the wrongdoer. If a parson committed
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murder, after undergoing the secular punishment, he had to
undergo another kind of punishment which was according to
shastric law known as "prayascitta® or the purification of
mind, which is still continuing in our society. But the only
difference is that in ancient times a person, after gettinc
the secular punishment was bound to undergo the “pravascitta®,
But in the present time, a person is not bound to undergo the

*prayascitta® system.

Thus ancient Hindu system of penal justice recognised
two systems of punishment. One was secular and the other was
reljicious form of punishment,

The ancient Hindu system of religious sanction or
*prayascitta” is an unique system of India, and it is today
also @ unique system for the entire world, Because there is
no other system of secular and religious law, which can
compare with the Hindu system of preyascitta, In Indian
society, it is interesting enough that whoever commits an
offence, he mdy try to escape from secular punisiment, but
he will never try to escape from the religious sanction or
prayascitta, because religious sanction never imposes severe
punishment upon the wrongdoer, &nd the otherreason is, the
wrongdoer through prayascitta purifies his body and mind for
this world and for the other world also, The prayscitta
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system satisfies the social, moral and religious sentiments

of the society. It also roots out sins from the society.

Cxime and pepal justice in Buddhimm

During the time of Buddhism, the supremacy of Vedic
culture, and Bralmanianm had been badly challenged by the
oppressed pecple. The o0ld system of penal justice was very
harsh towards the Sudras, 8o to adjust with the new society
and socio-religious philosophy, Buddha preseribed some new
form of penal codes for the monks, and to the lay devotees of
Buddhism. Buddhist kings of ancient India followed the new
penal codes, prescribed by the Buddha, and they were very
successful in this regard., Butthe storshouse of the Buddhist
legal system “Vinaya Pitaxa" has provided 3 very little source
of lawers’ law. The main aim of the Vinaya pitaka is to lead
the human being for gradual purification of his body and mind.
For the Buddhist the concept of crime and punishment is an
ordinary matter, because of the prevailing harmenious social
systam in those days. That is why for the Buddhist monks, the
highest punisiment was expulsion from the Sangha, Buddhist
kings also awarded very mild punishments for the ordinary
citizens, The Buddhist kings also followed the Vinaya rules,
as it §s evident in the Aghokan minor edicts at Sanchi,
Sarnath and Kausambi, we find that Ashoka issued orders to
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expell the troublesame monks from the Sangha. Budcha advised
his disciples to maintain social harmony, otherwise somé kind
of trovbles like bodily pain, disturbed mind, destruction of
gold etc. would fall upon them. He did not prescribe any
severe punishment for the wrongdoers for practical use. His
punisiment was not for this world, rather for the other world.
80 "Dharmapada mentions murder as the major offence, for which
punishment 1s the torture in hell, "6

On the other hand from practical legal point of view,
it is interesting to note that, the highest pemalty for
heinus crimes, for a member of the Sangha, was the expulsion
of the delinquent monk from the Sangha, Sangha is one of the
most important organizations, after the Buddha and Dhamma
propounded by the Buddha., According to Buddhist law “The
Sangha was, from a Juristic point of view, the corporate
person in wvhom property was vested, and while no bhikkhu had
legel property rights.*?

80, where property right was not at all recognized,
there hardly arose any question of criminality, except some
natural offentes like sex-offences or any other natura)
offences of this type. In the Bangha, alwvays some types of
democratie rights were recognised, for example, right to
speech, right to life etc. were the most fundamental rights



recognized in those days also., The peculiarities of the
administration of the Sangha was communistic in their outlook,
though it was a religious organization. On the other hand
Buddha laid down many instructions as available in various
Buddhist scriptures which guide the rulers of the states to
rule the state, according to the rule of law and like Manu
the great Hindu law-giver he had also suggested the rulers

to act righteously. According to Buddha, the king who
adninistered justice according to Pharms is the right kine
for the soclety.

Buddha had a friendly relation with many kings of
his time like Bimbisara of Magadha and Pasanjit of Koshala
etc. The concept of righteousness, though it was thoroughly
recognised by Hinduism also, was Buddha's contribution to
political administration of our coumtry.

In various stories of Buddhist literature he upheld
the ideal Govt. and its legal policy for the administration
of the state. Buddha emphasised on the sconamic growth of
the society, bectuse economy hés & direct relationship with
the causation of crime of a state. Interestingly, Buddha
advised his friendly kings that instead of giving punishments,
the king should remove the economic difficulties of the

econcmic offenders. Because lack of econowy is the main



reason of his econamic offences like, theft, robbery etc,
Of course, Buddha was not in favour of removing punishment,
but the root cause of the crime should be removed from the

society.

According to Buddha retributive and deterrent method
of punistment, hardened the criminals mind, and they became
more violent for the entire society as also to the law
enforcing authority. Hence, the Buddhist concept of law is
more hunanistic and borders on morality,
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Chapter III

BUDDHIST CONCEPT OF CRIME AND PUNISHMEN™

Crime can be differently defined, "In general, it
can be said to mean the violation of 2 right when considered
in reference to the evil tendency of such violatijon, as
regards the community at large.“"

In England crimes were divided into three divisions :
treason, felonies and misdeameanours. Treason means the
offences which were cormitted against the king, Felony means
those offences which were punishsble with death, and

misdemeanour means the amall offences,

In India pure municipal law originated with Hindaism,
The Danda-nitti and Artha (royal) Shastra are example of it.
In Jataka also the tem "Artha" has been used in commection
with one govermment. According to Mr. K.P. Jayaswal "it is
not unlikely that some of the early works on artha-sastra

existed at the time of the Jataku."z

The Dharme and Artha
laws overlapped each other, 2nd the Artha law followed many
principles of Dhama law., For example, no one shall be
punished in cetse of doubt, The king may punish after proper
investigation of the case etc. The rise of Buddhi sm, re-
asserted the need of Artha laws, becsuse the Buddhists are

beyond the control of Dhamma law (Hindu Dhapma Law).



R7

Apart from the Artha (Royal) law, the secular municipal
laws were called the Vyavahara laws, Both the Dhayma and
Vyavahara laws originate from Veda, But the only di“ference
is, the Vyavahara law i= mainly concerned with the political
governance and the king. Vyavahara lawe can be termed as

The Buddhist concept of crime is not 4ifferent from
that of Hinduism. Buddha was mainly concerned with the
Dharma laws. Though he had many royel friends in his 1ife,
he did not try to influence the govermance of the king.
Buddha was a religious teacher, The ultimate aim of his
Dhamma was to achieve Nirvana, Probably the Artha and
Vyavaharika system of laws of Hinduism continved in the
Buddhist period also. K.P. Jayaswal, the emipent indologist
ocbserves "In the time of the Buddha the royal judge is called
the Vyavaharika. He is called so, I think also in Ashoka's
inscription distinguishes between Vyavahara and vidhi, The
former, no doubt, means municipal law and the latter Dhamma.
At the same time dhamma is occasionally used to denote law
generally in Buldha literature and also in Kautilya."’

Now, it is clear that, the Vyavaharika law means
the king's law., Though, Buddha was mainly concerned with

his persomal law, the Vyavaharika law was 2lso regarded as



the highest law of the land, There were many kings throughout
the history of Buddhism who followed the Buddhist principle,
and they were the royal patrons of Buddhimm, For example,
Ashoka was one of the great royal patrons of Buddhism. Only
because of his efforts, Buddhism occupied a prominent place,
not only in India, but in the entire world. As mentioned
earlier that Hindu system of Artha and Vyavahara ]aws,
continued during the Buddhist period also, so only the
missionary works of Ashoka's are available in the Buddhist
literature, For exsmple, Ashoka appointed religious offjcers
in different provinces to maintain pious life by the people.
So moral living was insisted on during the reign of Ashoka,
Kaniska's reign is also 2 landmark in Buddhist history. In
this way, though throughout the history of Buddhism, many
rulers followed Buddhism as their state religion, vyet thev
did not develop any Artha (Royal) or Vyavahares laws. The
same Hindu system of Vyavahara laws continued. So, the
Vyavahare laws of Buddhism are not available to us to use as
a piece of evidence of Buddhist Vyavahare laws, The Buddhist
customary laws are the only source of Buddhist concept of
crime and punishment. But the customary laws are applicable
to Buddhist monks only. Buddhist Vyavaharika laws rouchly
corresponding to the Hindu Vyavaharika laws, are available in
the Vinaya pitaka. The patimukkha sutta which is the store-

house of Buddhist law was written in 2 method of present day
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case law. But the patimokkha rules are not enforceable hy
the king or the royal courts, Contrary to that, it vas
enforceable only by the Buddhist Sangha, That is vhy we can
say that the Buddhist laws are not Artha (royal) or Wavahar
laws, and we have to analyse the Buddhist econcept of crime
and punishments from the religious point of view. Various
examplea of minor crimes to major crimes are enlisted in the
patimokkha, We have already mentioned in the previous
chapters that the Patimokkha Sutta can be divided into two
divisions : Bhikkhu patimokkha and Bhikkhuni patimokkha,
Offences camitted by the monks are again classified according
to their serjousness, The difference between the Vyavahara
law and the Dhanma law is, fior the severe offences the
punisiments are capital punishments, and for the violation of
Dharmma, what ever may be the type of offence, the punishment
is expulsion from the Sangha,

The worst offences are known as parajika offences, and
the punishment of the parajika offences is the expulsion of
the delinquent monk from the Sangha, The serjous offences
are lack of continence, theft, murder or 2betment of murder
and exaggeration of one's power to perform miracles etc. The
Sangha had the power to punish a wrongdoer, because it was
the compulsion of the time and society, which witnessed 2
remarkable change in the spcial structure, In the Buddhist



relicious 1ist both sins and crimes were enumerated; both the
secular and non-Secular offences were enumerated in the list,
The Buddhist way of punisiments are not only 2 way of
purification, but it is a mode of punishing the wrongdoer.
For a monk in some cases, it was possible to avoid secular
punishments, but it was impossible to avoid the religious
sanction. But one basic difference with the Hindu religion
is that a person, who becomes the member of a Sangha ceases
to own any property. The articles used by the Bhikkhus were
also regarded as the Corporate property of the Sangha. “From
the Juristic points of view the S8angha is a corporate person
in whom the property was vested, and Bhikkhu had no legal
right to the pmperty."
From this point of view we can draw inference that a
clear distinction was there hetween the Buddhist and Hindu
criminal Jurisprudence., Probably, Buddhism inherited some
method or organimation system from ancient tribals, and it
has also some influence upon the Buddhist community, specially
on the Buddhist SBangha. From the various pali literature it
is evident that the king of Kosala and the king of Magadha
were his personal friends and his disciples. So in many
times, he was 2lways in constant touch with the kings, and
the kings also took advice in case of Administration. But
he A4id not develop any secular code like the code of Many,
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the code of Yajnavalkya etc, which are still available in the
Hindu system of laws., Though there was no secular Buddhist
code of conduct, tradition and custom took an important role
in fixing the laws, Absurd punishments were totally unknown
to the ancient Indian Jurists, For exemple, trial of animals,
punisiment of animals etc. were common in the Western countries,
The concept of Mensg rea or guilty mind was known to Indian
Jurist since the ancient times, but the concept of Mgns rea
is a totally new thing for the Western countries. Punishment
of animals are the best example of it. In the Medievel peried
and later in the 18th century, classical school of criminology
had developed in England, The penal philosophy of this period
is based on hedoniam. The aim of this theory is to maintain
the balance between pleasure and pain, i.e., to maintain the
balance between crime and punishment. However, in India, no
such type of theory developed in early period. Our ancestors
were only concerned with the purification of mind of the
common people as well as the mind of a wrongdoer., But
surprisingly, today in our society, we never give any impor-
tance in the purification of mind of a wrongdoer. The result
is, now-a.days a person himself acts as & protector of a
society, and he may act as a member of a group of organised
criminals. For example, a white collar criminal sometimes
acts as a protector of the society, and sometimes he himsel f

acts as a criminal. The assimilation of criminal and immoral
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activities are dangerous for the entire society. The system
of purification of mind in the Buddhiam, and prayscitta in
Hinduism have an important role to play in our society,

The next serious offence according to Buddhism, after
the parajika offence is Sanghadisesa, and the punishment of
Sanghadisesa is temporary suspension of the offending monks.
The delinquent monk can be readmitted in the Sangha after
proper enquiry by twenty monks. There are all total thirteen
of fences mentioned in the Sanghadisesa. The offences arise
mainly from the relationship between monks and women,
construction of hemitage, false accusations etc, The crime
rate is not very high in Buddhist societies. The probable
cause could be that self and selfishness are thoroughly looked
down upon in Buddhiam. Crime rates are always high in a
society where much emphasis is given in individual wealth and
black money. In Buddhism, however, there is a religious
sanction for only a deslingquent monk. Sanction is required to
control the human instinct., Human instinct can only be
controlled through some injunctions. Mental defectiveness is
one of the reason of crime, and most of the criminals are
mentally defective. Probably, the defectiveness comes from
the id, which is also a psychological problem. According to
Freud, mind is the composition of id, ego and super-ego.
Generally criminal behaviour is the urge of id, or the
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instinct, but only because of the super-ego, it is not
possible to do the crime, Due to lack of super ego crime is
more common in the lower spcilo-economic society. Thouch in
Buddhiam, individuality is completely denied, probably, they
maintain their ego in the sense that they are the most
purified men in the society. Lack of super-ego is mostly
common among the non-religious persons. Interestingly, though
Buddha classi fied various offences and their punishments, the
crime rete among the Buddhist community were much lower, Now-a-
days, lack of religious training meay be one of the causes of
criminality. Religion always emphasises importance on
morality. Religious feeling cCreates discipline among the
people. So, in a religious society Crime rates are much lower
than the non-religious society. Religion is one of the main
instruments in preventing crime in the society. The Buddhist
Sanghas not only spread the religious message, thefr are some
of the most important places where morel trainings are given
to the monks for the higher achievements of spirituality.
Through this institution, delinquent monks take the correct
path. Buddha realised that deterrent way of punishment is

not the only way to reform the delinquent monks,

The same thing is realised by the social refomer
1ikxe Lenin. Lenin replied how criminals are dealt with in

the communist countries, and how only the mixture of deterrent
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and reformative way is the only way of removing the crime
from the society, because new criminal technigues are cammon
among the general criminals. Professional criminals and
white collar criminals are the new problem of our society.inh,
order to dea)l with these criminals. With a view to removing
the criminality, Lenin had said, “This will be done by the
armed people itself as simply and readily as any craws of
civilized people, even in modern society, parts pair of
combatants or does not allow 2 woman to be ocutreged, Secondly,
we know that the fundamental social cause of excesses which
consist in violating the rules of social life is the exploita-
tion of the masses, their want and their poverty with the
removal of this chief cauge, excesses will inevitably begin
to witer away."s

Buddha 414 not take much interest about a specific
theory of law like Manu and Yajinavalkya, because Buddha knew
that once the idea of Buddhism wes established in the society,
the criminal activities will wither away, Buddha paid special
attention to refomm the caste-based Hindu system of laws, The
country was well-acquainted with the caste-based system of
punisiments. The code of Manu was a source of Controversy
among the lower caste people. Instead of law as a subject of
crime, it creates controversy after controversy for its

ferocious nature of casteiam. Buddha, not only as a religious
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teacher but as a social refommer, changed the whole concept
of caste based punisiments of Hindu religion. In this way,
he succeeded in giving 2 code of punishments which is based
on equality. Like our present day case law, Buddha classified
the offence, 28nd laid down systematicslly the form of
punisiments, He prescribed certain punishments for the
Buddhist community, which is above any controversy. He
completely denied various reasons of illetreated punishments
towards the S8udra, or the lower caste Hindus which were
formulated by the various smritikars like Manu, Yajnavalkya,
Brihaspati, Parasare etc. Buddha formulated the code,
without any fear or favour, sometimes contradicting the
whole Hindu system of laws. Buidha, boldly cured the injury
done to the society by the Hindu system of laws, He pres-
cribed uniform laws for the Buddhist monks, and in this way
removed the social drawbacks, Even eminent Bralmin, like
Asvaghosha etc. revolted against the class of Brahmin
superiority by birth and caste system, He was one of the
most ancient social reformer who arrenged the whole social
system and saved the society from high-caste daminion. His
punishments were milder forms of punistments, The highest
punishment was expulsion from the Sangha, PFor the next
serious offence, the punistment wassuspension from the Sangha,
The punishment of suspension from the Sangha also was reviewed
by at least twenty monks.
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The next comparatively less serious offences are
called Aniyata, For Aniyata offenCe, circumstancial evidence
is necessary to ascertain the facts, Circumstancial evidence
has a great value in criminal law, Buddha realised the
necessity of circumstancial evidence long before the Christian
era, This is being realised today by the modern criminologists.
It is generally observed that "witnesses may lie but circums-
tances do not." The only difference with eircumstancial
evidencCe, presumptions etc. with the Buddhist religious law
and the secular law is, in the secular law, person who wasg
previously convicted of theft, or arrested before for some
other reason, is presumed to be a thief, but in the Buddhist
customary law, until and unless, it is proved that the person
concerned has done something wrong, no action is taken
against him. Like circmmstancial evidence, presunption etc.
divine trial was also very popular in the ancient Indian
society. In the Buddhist law, the ide2 of divine trial is
unknown, The purpose of the divine trial was to get the real
proof of the incident, painting out the good and had effect
of the ordeals. Of course, some minor form of ordeals was
admissible in the later Buddhism, Same kind of Hindu forms
of ordeals are availsble still in our society, specially in
the villages. Explaining the ordeals as a formm of
punishments and its preparation, Damayanti Doon gogi observed :

“As to the preparations necessary for undergoing an
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ordeal also there were specific rules. Before sunrise the
person prepared to go through the ordeal had to be suwmoned.
Such a person had to fast from the previous day. He had to
be bathed and clad in a wet cloth and made to go through the
ordeal before the court presided by the king and the
Byrahmanas,

The ordeal by the balance was intended for wemen,
children, 0ld men, blind and lame persons, the Bralmanas and
the diseased, Fire and weter ordeals were for the Sudras
as also poison of the quality of seven barley greins. So
also in trensactions of less than a thousand panas there was
to be no ordeal of fire, poison, or weighing. However,
persons anxious to prove their imnmocence could always go
through ordeals in case Of treason, or other heinous crimes.*S

Thus a peculiar method was adopted by our ancient to
determine the guilt. However, ancient Buddhists did mot
adopt the ordeal, They mainly depended upon the circumstan-
cial evidence of the offence,

The other Buddhist offencCe mentioned in the Buddhist
patimokkha isg called Nissaggiya-pacittiya, or wmauthorised
use of another’s articles, In modern sense, we can temm it
asﬁcriminal misappropriation. But the difference between
ancient and modern offence is, in ancient Buddhist law, the
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and prayscitta must be performed for his misdeeds, and also
he had to return the article. But in the Indian penal code
for the offence of criminal misappropriation, punishment is
specifically mentioned. Most of the cases of misappropriation
were regarding wearing clothes, Only 2 few cases were there
regarding begging bowls, The aim of the provision Nissaggiya
pacittiya is that the Bhikkhus should maintain proper
discipline and that they have to maintain their life within
limit. They should not take things for any unauthorised
purposes, Because it may create hindrence in the way of
attaining the highest Buddhist goal, Nirvana, On the other
hand, if somebody domated something in the name of the Sangha
that could be accepted and maintained carefully., Misappro-
priation of things by Bhikkhus is against the moral conduct
and culture of Buddhist Sangha.

Buddhist laws are, in a sense, some kind of moral
code of conduct, though Buddha prescribed punishments for
murder, theft etc. He prescribed puniishment for some minor
offences also which are today in our soeciety and which we do
not regard as crimes. ¥or example, one of the chapters in
the patimokkha is pacittiya. It enumerates ninety-two
offences, relating to some minor acts, For example, inseeti-

cide, lack of respect towards Buddha, Dharma and Samyha etc,



Buddhisnm regarded a fallure or refusal on the part of a monk
to live up to the standard of conduct deemed binding on the
rest of the Buddhist canmmunity constituted an offence; because
the Dharmma Shastras of Buddhism laid down some cultural and
religious rites to be ocbserved by all the Buddhist monks, And
non-observance of it degraded the mork and it was considered
a hindrance in attaining the highest Buddhist goal, Nirvana,
Apart from that, small offences like insecticide, lack of
respect towards Buddha, Dharma and Sangh2 etc. are also
regarded as sins. Buddhism paid special respect towards the
discipline of the Sangha and also the moral obligation towards
the religion and society. The modern criminal law draws a
special line between the offences - what is punishable and
what is not punishable., But Buddhimm 4id not drew any
distinction between what is punishable and what is non-
punishable offence, According to it ingecticide is also not
a small offence, because in a non-vegetarian society they
were the propounder of non-violence, Now-a.days all crimes

are regarded as immoral, but all the immoral acts are not
crimes. In this wey now-a-days insecticide is not regarded
as crime, and also disrespect towerds Buddha, Dharma and
Sangha also are not regarded as crimes. FYor spiritual pecyple,
specially for the Buidhists, good acts were regarded as
Dharma, Any act in contradiction with dhamma was adharma,

and for the act of adharma there was penance or prayscitta
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and punisiment. So, there is a vast difference between
modern concept of offencCe, and anciemt concept of offence.
That is why, they regarded insecticide alse as an offence.
*That action is sin or crime which takes the individual away
from the Divinity resting within him."’

Buddhism regarded non-violence as the way of
achieving divinity. In this way paying proper regard towards
Buddha, Dharma and Sangha is alsoc the way of achieving
divinity on the part of a monk, 80, Buddhist concept of law
is clearly different from the modern concept of law,

The patidesaniya section of offences has a vast
differenCe from our modern concept of criminal law.
Patidesaniya section is also related with same moral injunc-
tion and punishment prescribed for the violation of these
moral injunctions. The delinquent monk must control his
greediness which is the root of all evils. If a particular
monk takes sufficient food Which has not been directly
of fered to him then he commits a patidesaniya offence. A
formal confession regarding the offence is required before
the Sangha. Buddhismm 4id not regard these types of of fences
as a crime. It was regarded as a law of wrongs. It is
similar with the English concept of law of Torts, but monetary
compensation 4id not arise here, The important difference
between the English concept of law of Torts and Buddhist
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customary law is, in law of torts, payment of money is=
necessary, but in Buddhist customary laws, confession,
repentance etc. are sufficient as the offence of the delin-
quent monk has already been committed. Of course, for some
serious offences the highest punistment was expulsion of the
delinquent monk from the Sangha,

But 2 completely different picture is seen in case of
Hindu law, In Hindu law punishment of crimes occupies 2 more
important position than compensation for wrongs or confession,
repentance etc, “"Neither theft, nor violence, nor any other
form of serious injury to person or property could be condemned
on more payment of compensation to the party injured but it
was regarded as the &ty of the king to punish the culprit
for his offence against the law, It may, therefore, be safely
pronowced that the penal law of the Hindus was the law of
crimes in the strict senss, and the law of torts occupied a
comparatively subordinate and less important position in that
system, w8

Though in Hindu law, secular pepal laws occupied a
more Prominent place, but like Buddhimm, Hindu customary laws
also occupied important place in the societys because the
wrongdoer had to purify himself through prayascitta for
himself and for the satisfaction of the Hindu society. e
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do not know whether Buddha imposed any secular pencl nrovisions
£5r the wrongdoers in the Buddhist dominated kingdom, like
Manu, Yajnavalkya etc. who imposed secular laws in the Hindu
dominated kingdom in their times, and which were followed in
the later period also.

It is seen that Buddhism condemned the crime, because
it 4s against the morality and it is a hindrence in achieving
the highest Buddhist go2l, the Nirvana; but Hinduism cave
much importance in the security, and tranquillitv of the reople
at large. Of course, they did not ignore the purification of
minds of the wrongdoers through prayascitta. It is interesting
to note that Hindu law-givers many times tried to commercialise
the idea of Hindu customary laws by imposing pecuniary valuve,
or value of a cow in coins, But in Buddhisg commercialisation
of Buddhist customary laws was not allowed by the Buddha
himself. Of course commercialisation of laws by way of compen-
sation was allowed in English law also in the name of Tort
action. Ancient Indian laws overlapped with relicion, So,
unlike English laws, Indian laws were not direct. "For our
ancients there was only Dhamma and Adhapma, Acting contrary
to Dharmma would amount t0 committing 2 sin or a crime, an? in
both cases there was pemnce and punislments.'g

Law was considered as a branch of Dharma. According
to Medhatithi, dhamma stands for duty, which is contrary to
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adharma, So, dharma means an aggreqate of religious, mornl,
social and legal duty. Buddhist persenal law regarded law as
a moral injuction which was based on relicion. Buddhist
personal law was generslly not concerned with the socizl an?

legal duties of a monk.

The Sekhiya, section of Patimokkha sutta, gives only
some instructions to the monks in their daily life, for
example, how & monk should enter into a village or 2 town,
way of taking food etc, The rules of law and rules of religion
and morality were dealt with one and in the same place.
Buddhism regerded that the matters of morality and religion
have the reward in the present and the next life alse. Buddhism
believed that there are some interlinking mf religious, ethical
and legal principles, and it is also not denied that it is
deeply rooted in the society, because the social noms arose
out of the need of the seciety. In Buddhism, the sources of
law are custom and morality. 8o, all the Buddhist laws had
their origin in the heart of the people, and they originated
from the people. People accepted the morel injunctions. The
refired moral injupctions were added by the Buddha, and later
on these were collected in the Vinaya pitaka,

“The code of morality of the Buddhist is mainly founded
on the Buddha's word, while the Buddha himself repeatedly says
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that the Dhamma is ancient and passed on by the risis or holy
men from age to age. The rules of conduct for the monks and
nuns are definite and are given in the Book of Discipline.'m
Buddha A4id not claim that he established a new
religion., He himself confessed that the Dharma was ancient
and he was just prescribing same norms ¢0 follow the Dharma,
and urged the people to give up superstitious rites and
ceremonies., He preached the dharma for the welfare and
happiness of mankind, In the Sexhiya section of patimokkha
sutta, scme instructions are prescribed for the daily life
and activities of a monk; but it is interesting to note that
Buddhist law is strictly concermed with the criminal intent
of an action or meng ree or guilty mind of human beings.
Morality takes an important position in Buddhist Vinaya,
Buddhist law is a kxind of moral sanction and injunction. A
clear distinction was made between intentional act and an
unintentional act. Apart from the intentional and uninten-
tionsl mind, he gave importance to some other sides also, for
example negligence. In negligence both intentional and
unintentional act is absent, but negligence is there. 3o,
special attention was paid so that a monk was not negligent
in hig work, while entering into a village, taking food etc,

These types of negligent acts were not as severely

punished ag those committed with the intention and knowledge
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in such cases,

To prevent the crime or the wrong doings was one of
the important functions of both the state and the socilety.
Earlier moral injunctions, concept of sin etc., arose to
prevent the crime in the society. Probably, Buddha was in a
dilemma regarding the need of municipal law or the positive
law. However, his custamary laws are very scientific in
their approach., Tredition, custam and necessity of time,
took an important role in fixing the treditiomal laws. Hindus
fix their customary laws, e.g,, how much preyscitta they
were to impose for xilling a cow or stealing etc. In this
way, Buddhists also fixed their own customary laws, what will
be the punistment for killing, stealing, etc.

The Adhikarina Samath or the means of settling
disputes within the sangha is also & moral injunction, se
that dispute may not arise in future., 8o, in the strict
sense, We capnot say that it is a crimimal law, and in this
way it is very difficult to study the Buddhist custamary laws
as Buddhist Jurisprudence. Because the Buddhist religious
books, which are the principsl sources of Buddhist laws do
not confine themselves to the Juristic rules only. Besides,
moral and religious injunctions and alsc the strict lecal
ideas are overlapping with each other in these books. No
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clear line of demarcation was maintained ir the customary
laws and the municipal laws. Some secular laws or iniunctions

are also mixed up with the customary laws,

The notion of criminal jurisprudence is basically of
the Western sciencs and not of Eastern science. It had its
origin in Roman law, The preconceived ideas of Roman laws
are not suited to the ideas of Indian laws and society,
specially to the sober ideas of Buddhismm, 5o, there is every
possibility of dissimilarities of Buddhist comcept of crime
and punisiments with the western concept of crime and punish-
ments., We have to study the Buddhist Jurisprudence 2s a
comparative study with its western counterperts but not as a
similar brench of law,

The establishment of Buddhist code of conduct was
for the regulation of the conduct of the monks and also to
reconcile and harmonise the desire of the human being. The
conditions of different societies or the various stages of
its development may not be similar. 8o, the dissimilarity of
westem laws with the Indian laws is qQquite possible. Of course,
the scientific development of westernm Jurisprudence began
earlier in comparison with the Indian laws. The difficulties
of studying Buddhist jurispruience, specially the Buddnist
criminal Jurisprudence, are many. The first one is Buddhist
law, It did not confine itself only in the analysis of

jurisprudence, but it overlapped with human eonduct, moral,
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the strict principle of laws, "It was, of course, not
possible for the Buddha to lay down all the rules in antici-
pation of what the unrighteous monks might do to evade or
misinterpret them. Hence, the Vinaya pitaka, as it stands
today, is a growth of centuries out of the basic rules
formulated by the teacher himsele,*11

So, to establish the strict principle of criminal
Jurisprudence, the legal rules must be separated from the
religious views, but not completely detached or isolated from
religion, Of course in modern days also, it seems that in
case of marriage, some secular and religious laws are mixed

up, for purpose of the convenience of the society.

The next difficulty regarding it is, that we are
already biased by the ides of western €riminal Jurisprudence,
specislly with the Roman criminal jurisprudemce. We always
look from one point of view regarding jurisprudence ignoring
the idea of sastern concept of jurisprudence. So, one should
not have preconceived notions regarding the concept of
Jurisprudence, Roman jurisprudence is not the only jurispru-
denee in the world, Apart from that, Indian concept of
jurisprudence is more ancient and more huménpialso. Mayne,
the great Indolegist, himself confessed, "Hindu law, has the

oldest pedigree of any known system of Jurispmdence.‘u
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the Indian Jurisprudence, that the great Indianp law givers
Manu, Yajnavalkya, Buddha etc. just prescribed some ethical
norms, and not rules in the strict sense, but the westerm
jurist are preconceived with their own ideas of Jurisvrulence
and ignored the Indian concept of Jurisprudence. According
to them, the contribution of Indian Jurist is nothing in the
development of legal history and Jurisprudence.

Our forefathers were mainly concerned with the
violation of moral and religious rules, and it was also within
the limit of the society. For example, the problam of white
collar criminality is a modern problem, It was umknown to the
ancient law givers., If the pProblem had arisen in those dJays
also, they might handle the problem within the limit of the
society. In modern times it is established that crime is
caused by a combination of various circumstences, There may
not be just a single cause of a crime, It may have many more
causes, In early societies, many devices of crime were
unknown to the criminalg. The eircumstances were more
harmonious. But in modern society a child has to face various
circumstances from its very begimning. Campetition, confliet
etc. are common to & child in modern days, Now-a-days a
péfson acts as the guardian of the society &s well as 23
criminal of the society. For exemple, the white collar
criminality is well known to all persons,
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Individual competition is one of the most important
factors in case of crime causation. Because, individual
wealth means increase of reputation in the society, and

poverty means disgrace in the society.

A1l the reasons of crime-csusations are not new,
Individual competition, conflict etc. are not new problems,
Even wesring the Buddhist traditiona) dress Civara, Devadat+a,
one of the main competitors of Buddha, had done many criminal
activities, 8o, causation of crime is not a modern problem,
It is as old as our society. The only 4ifference of crime
in ancient society from that in the modern society is that in
ancient period, many techniques of crimes were unknown to the
criminals, But the techniques of crime cmusation is not
unknown to moderm criminals, The story of dreaded criminal
Angulimal is well known to all, Only the Buddha had taken
him to the proper way of life,

The period of Buddhism was xnown as the period of
peace and prosperity, Of course, a conflict arose between
the Buddhist and Hindus regarding the establishment of their
own culture. Cultural conflict is also one of the reasons of
crime causation. Many modern criminologists believe that
many other factors are also responsible in case of crime
causation., For example, Geographical, Biological etc.
According to some criminologists, crime against property is
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common in winter, ard in the same way certain crimes are
common in mountain areas. But, like the modern criminologists,
Buddha did not mention anywhere that Geographicel, Biological
reasons are responsible for crime causation. Only the mind of
a person is responsible for his good or evil acts., According
to him, man is the composition of mind and matter. The entire
philosophical work of Buddha, specially the Abhidharma pitaka
dealt with the mind of the people. Only the mind of the human
being is the subject matter of Buddhist philosophy, because
only the pure mind can attain the highest goal of Buddhiam,
Nirvana. The composition of Vinaya pitaka itself had some
socjal reasons that the unlawful activities in the absence of
Buddha may again arise in the society., It is recorded in the
cullavagga that a thera called suwbhadda, express happiness at
the death of Buddha,

"Since they were treated as so many school boys by
the master, who often admonished them for their urbecoming
conduct, they would now bhe free to do as they thought fit
without let or hindrance, *l4

The remark of S8ubhadda is also an indication that,
there was every possibility of violation of the noms which
were specially prescribed for monks and also for the lay

devotees.
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Though much ef fort was taken by the Buddhist monks
and the master himself so that Buddhist code of conduct
remained intact in future also, but it is not possible to
prevent the social unrest and its influence upon criminality.

The development of Hinayana, Mahayana and Tantreyana
is a cage in point in this regard, The strict meral sanctions
and injunctions prescribed by the Buiddhd were ignored by the
Buddhist monks. According to them, the Buddha was full of love
and compassion, and there was nothing wrong, if they enjoyed
freely wine and women, because the Buddha, who wes full of
love and compassion would forgive them,

_~  “Corrupt practices like the use of five ma-karas, i.e.,
words beginning with the letter 'ma' such as madya (wine),
mamsa (flesh), matsya (fish), mudra (woman) and maithuna
(sexual intercourse) were encouraged and practised even by
men who were supposed to be leading a religious life.*l

Vikremasila was the centre of Tantric faith, and
soon, it spresd to Orissa, Bengal and Assam., The Tantric
fajth is very much strong still in the three states Assam,
Bengal and Orissa, and perhaps it wes the direct influence
of Hindu Tantricism.

In our view also, it was the direct influence of
Hindu Tantraism, because it is natural that Hindu philosophy
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believed in Dhamma, Artha, Kama and Moksha, as the ultimate
aims or purusartha, But Buddhist philosophy, which believed
only in Nirvana, Diversion of their attention to wine and

women is not believable,

But according to some author, Tantricism is basically
the Buddhist philosophy in later period. "It is possible to
declare, without fear of contradiction, that the Buddhists
were the first to introduce the Tantras into their religion,
and that the Hindus borrowed them from the Buddhists in later
times, and that it is idle to say that later Buddhism was an
outcome of Saivian."ls The maih difference between the Hindu
and the Buddhist Tantrism is, Hinduism believed in Shakti as
a divine power, but Buddhism believed in Preajna (knowledge,
wisdom). Only in the later period, the divine idea of
Tantrayana had taken an wly turn anl they thought that wine
and woman is the only way of salvation. With the develorment
of new ideas and thouwht, the causation of crime had also
taken a definite shape, Monks were not only taking pleasure
from wine and women, but they left the habit of practising
the Buddhist rules and regulations, specially mentioned in
the patimokkha sutta, Thrpughout the history of Buddhiasm,
crime rates were higher during the period of Tantrayana,

Apart from the developments of crime causation in
various period Buddhis,, the other important factor in
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reducing the crime is the concept of Karmaphala or the fruit of
action, The law of karma is an integrel part of both Hindu

angd Buddhist philosophy. Both in Buddhism and Hinduism, if a
sinner does not undergo Prayscitta (in Hinduimm) and confession
or repentance befors the assembly (in Buddhism) then he has to
suffer in hell and he would be born in the next life bearing
the fruit of evil deeds, Kamma 6rdinarily demotes good and
evil actions, It is a general belief that in secular penal
Justice, the offender may escape fram the eye of law, And if
he escaped from the eye of law, society cannot do anything to
him, But in case of Karmaphala, or acoording to the theory of
Karmaphala, he hag to suffer in his next birth, or it may be
in the present birth also, The Indian society is based on
religion., 80 the theory of Karmaphala has a great deterrent

ef fect in the society. The punishments of secular penal
sanctions are visible, but the punislments of Kamma vipaka

are in the hands of God, and it is invisible, But it is seen
that in comparison with secular penology the theory of Karma
vipaka has a more deterrent effect,

Buddhist criminal Jurisprudence in comparison with
Hindu criminal Jurisprudence is more libersal. In case of any
violation of the religious or customdry laws of Buddhism, the
highest punishment was expulsion from the Sangha. But the

crime rate in Buddhist society is much lower than that in any
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other religious spciety. One of the important aspects in this
regard is that in Buddhism, the concept of individuality is
completely denied. Owning of private property itself is
regarded as a crime, because greed is the root of all the

human evils,

Public justice always required punistments, Society,
throuch some agency punishes the wrongdoer. While discussing
the concept of punishment in modern times, more emphasis is
given to physical punishments. But in ancient period,
specially in the religious cases, maximum importance was given
to mental pain. That is why confession, repentance, pr-yséitta
etc. were more common in ancient Indian society. Buddhism is
basically concerned with the mental punishments, The punishment
systems involved two ideas; one is tp satisfy the society by
punishiny the wrongdoer, physically or mentally, and the other
one is prevention of offences, that in cese of any violation
of law, severe punisment might be awarded to criminals.

Those punishments could be the physical or mental punisiments.

In modern period, there are various theories of
punisiments, for example, Retributive, Deterrent, Preventive,
Reformative, Expiatory etc. According to the Retributive
theory, "A blow der a blow" is the natursl urge of a human
being. The idea behind the theory is "revenge", Buddha was
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not at all concerned with this type of ideas of punishments,
In fact, in modern society also the theory has no relevance

in our society.

According to Deterrent theory, other persons will be
deterred from doing any crime, if we impose severe punishments
upon the wrongdosr. Today also in Muslim countries severe
punisisments are very common to deter the criminals from doing
any unlawful activities, Buddhism did not regard,deterrent
method of punishments are fruitful to our society.

Another important method of punistment is preventive
method, Preventive method, for example, imprisonment, banish-
ments etc. are common in our society. As Buddhiam only
believes in confession, repentance etc. so, it did not find
place in Buddhist Jurisprudence.

The main cbject of the reformétive theory is to refomm
the criminals from the wrong=doings so that he never realised
that he is a burden on the society and in this way, he can
return to the mainstresm of the society as an ideal citisen,
The modern system like probation, parole etc. are the wey of
refommative system of punisiments. In ancient India both
Kautilya, the great Hindu law giver apd Buddha had given
maximun importance in reformative theory. Though scientific
reformation was unknown to them, but Buddha prescribed
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Another important theory of punishment is expiatory
theory. This theory is of Indian origin, The main idea of
this theory is purification of the criminals, Confession and
repentance is the only punislment for a2 wrongdoer. The
system of prayscitta is very much common still today in the
Indian society. Of course, there is 83 difference betwesn
religious sanction or the expiation and penal senction. The
theory is mainly conocerned with the violation of moral codes
and conduct,

The entire Buddhist system of crime and punishment
is based mainly upon the expiatory theory. Buddha believed
in confession and repentance, he 4id not delieve in physical
punishments. Buddha understood punisiments in a purely
humanistic and optimistic manner, Perhaps because of this
gentle approach towards religion society, crime, punishments
etc., the age of Buddhims was the golden age of Indian art,
culture, philosophy etc. There is a vast dif ference between
punishment and expiation. "Primarily punistment is imposed
from without and is therefors, inmwluntary whereas expiation
is undertaken as a result of inspiration from within and is a

voluntary pmcess.'"



The human being must be afraid not of crime alone
but also of sin. The concept of prayseitta in Hindulsm means
the self-inflicted punishment, In Buddhism also the meaning
is same, though the procedure is different. Oxigin/?f/stn is
generally derived from religion, but modern secular or
municipal laws derived from religion, as well as it was
derived from the need of the pesple and time also.

*The Artha-sastras of Kautilya revealed a code of
law proper, purely secular, with the express provisions that
the royal law could supercede the Dhama law."18

In this way, at a time the royal law superceded the
Dharma law. The tendency of superoeding Dharmaé law had
started from the period of Yajinavalkya. The roval law admitted
that crime and criminals not only harmed the interest of the
Dharma law alone, but they harmed the interest of the state,

The duty of the state is not to allew the crime to be

comitted, Both of the fear of God and fear of royal law

only deter the criminals from doing crimes. The aim of the

dharma law wag to purify the heart of the criminals, but e

aim of the royal law wag to maintain the balance bhetween | !‘
pleasure snd pain, like in utilitarian of Bentham. The _~
punishments always involve pain., In case of dhayma punishments

it is mental pain and incase of royal punistment it is both



physical and mental pains. The punisiment is justified by
both state and the society.

In conclusion, the Buddhist concept of law might not
in all respect be a perfect law, but it is comparable with
the other system of laws., We cannot deny the merit of the
Buddhist Jurisprudence,

The Buddhists were guidsd by the higher idea of

Dharma for the pexmansnt welfarxe of the humén beings., Logical
consistency is one of the importent ideas of Buddhist Juris-
prudence, Buddha himself was a logical person and he always
justified his position against all possible controversies. He
always smphasised that the law should not be unreasonsble and
detrimental to the interest of the entire BDuidhist commumity.
The Buddhist camwnunity acospted the nomms, because acoording
to it the inspiration flows from the function of the highest
authoritgthe Buddha. Of course for a preactising lawyer, it
may not be fruitful, but for a student of Jurisprudence, it
is essential to know the nature of the Buddhist Jurisprudence,

Buddhist criminology and penclogy may not be a
lawyer's law, and it ig also not suggested that we should
follow the Buddhist law, for every purposes but the study of
the ancient Buddhist criminology and penology, helps us to
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realize that our present system of criminology ard renoloqyv
has many drawbacks, It goes without saying that pure juris-
prudence &nd religious jurisprudence will be different. Ag a
religious jurisprudence, Buddhist jurisprudence may fall short
of compactness and positivity. But if we take into considera-
tion the fact that after all laws are for men and men are not
for laws and also the fact that religion is one of the
profoundest experiences of mankind - then we cannot ignore
religious jurisprudence, It may not be used in all and, sundry
cases, but in the understanding of the basic issuves involved
in making, amending, enforcing and repealing of laws the
religious aspect of society can hardly be forgotten.
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Chapter IV

ORIGIN AND GROWIH OF BUDDHIST CODE OF CONDUCT

Veda is the fountain-head of the code of conduct in
Indian society. Veda comprises of both the Mantre and
Bralmana parts, The word 'Vidhi' mentioned in the Vedas
means 1njgnctions in particular rites. In those period there
existed sharp dif ferences among the learned Brelmanas
concerning what to do or what not to do. 8o, after detailed
discussions and removel of differences, the learned Brahmanas
prescribed some minor codes of conduct for future use of the
society. Code of conduct in religion, and in other social
matters had taken a definite shape in the later Vedic period
with the develomment of the society, Specially, the
evolution of caste system developed econamic amd social
condition, re-sscertainsd the code of conduct prescribed by
the Breimanas, Establislment of Dhaoma was one of the basic
and ultimate purpose for the lesrned Brahlmanas, The law of
rita or the law of nature are cormected with the basic code
of conduct or the religious injunction in ancient times, The
code of conduct in ancient Hindu society arocse from thinking
and reasoning. Professor P.V. Kane remarks - "Vidhis are
the very core of the Veda, The doctrine of bhavana is the
very heart of vidhis and is therefore one of the most

important doctrines of the mimann.“l
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The Vidhi or code of conduct is not the command of
sovereign authority, but it is just a religious injunction or
moral 1njunction.2 Idealiam i8 the source of Hindu code of
conduct., Achara, Vyavahara and Prayscitta etc., are later
develorment in Hindu society.

In Buddhism also, certain nomms for the monks and
alsp for the layman arose along with the develomment of
Buddhism. “The Vinaya was the Aiscipline governing and
regulating the outward life of the monks and nuns who had
entered the mon2stic orders the foundation of which is
attributed to Gautama.'3 Some basic rules were necessary to
govern the monastic life., That is why Buddha framed certain
rules and these rules are availapble in the Vinaya pitaka,

In early Buddhisy there appeared two branches of

the Sangha,- Theravada and Mahasanghika., Before the third
Buddhist council at Patna under the patronage of Aghoka, there
developed as many as eighteen schools of Buddhism,., In Dipavansa
the eighteen division of Buddhist schools is described very
nicely. In Buddhism both pabhajja and Upassmpada ceremony
have a close relationship with the establishment of the Sangha,
The Buddhist monks had to repeat three determminations for the
aonission in Sangha. The three formulas are “going to the

refuge of Buddha, Dhayma and Sanqha."4 The Buddhist ceremony
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of pabbajja and upasampada developed simultaneously, but later
on these two ceremonies separsted from each other. “hen Buidha
was the supreme cammender and the undisputed leader of the
Sangha, he himself admitted all the Bhikkhus in the order, and
the pabbajja and upasampada ceremonies were performed tocether,
With the growth of the Sangha and the passage of time these
two ceremonies were separated from each other, Because, it
was impossible for Buddha to admit all the monks by himself,
The pali-term pabbajja means admission and upassmpada means
ordinations. Buddha uttered the following words :

"Came, monk, well taught is the Dhamms, fare the
Brahmacarina for utter ending of the 111,"

®*Ahi, bhikxkhu, Svakkhato Dhammo, cére Brahmacariyan
5
»

Sammadukkhassa antakiriyayati,
As it was impossible for Buddha to admit all the

monks, the powers to admit monks in the Sangha were delegated
to other monks also. Buddha himself instructed, and pointed
out the procsdure to them, Bectuse of the impossibility of
attending the function personally by the Buddha himself, a
new method was intrmpduced. In the new method, ewvery candidace
was asked to repeat the three 'goings for refuge'. But many
senior monks, even Buddha himsel f, were doubtful about the
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efficacy of this method of three goinc for refuge. Som>
initial training and education was essential for those versons,
be fore admission in the Sangha. Again a new method was
introduced, the candidate vho came for admission in the Sangha
was entrusted to preceptor to train him for the admission in
the Sangha. The Sangha was the final authority to admit him
in the Sangha or not. In this way the Sangha came into being.
Before admitting & candidate in the S8angha, it is the dutv of
the Sangha to see, whether the candidate is properly trained
or not. Preliminary admission or pabbajja and ordination or
£inal admission are the two stages in the admission of the
Sangha, Because of the separation of these into two stages,
Buddhism was more popular religion than other religions in
those days. A candidate could became 2 novice if he was
conferred pabbajja and become a monk by confemment of
upasampada. Almost all candidstes were admitted in the
Sangha irrespective of their casta and creed. The order was
based mainly on the principles of equality and brotherhood.
Buddha 4id not recognise the caste system and he made it
clear when he declared -

"As the great stream, O monks, however, many they may
be, the Gapnga, Yamuna, Acirevodi, Sarasbhu, Mahi. When they
reach the great ocean, lose their old name and their old

descent and bear only one name, "the great ocean”, So alro
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monks, these four castes, khattiyas, Brahmanas, Vessas and
Sudras, when they in accordance with the law which the perfect
one has preached forsake their hame and go intc homelessness,
lose their 0l1d name and old paternity, and bear only one
designation, Ascetics, who follow the son of Sakya l-mu.se.."'6

In many cases lower caste people had also taken some
important position. For example, Upali, a barbar had taken
the position vinayadhara and was on® of the great exponent of
vinaya., Regarding age also, there was no pre-condition
mentioned in the Buddhist texts, but later on some types of
reservation was made, while admitting the persons in the
Sangha, The person admitting in the Sangha had to wear a
yvyellow robe, after that he has to take the following three
refuge,

“I take refuge with the Buddha, I take refuge with the
Dhama or law, I take refuge with the 8angha or orv!er.“7

After taking the three refuge, the maxt step is the
administration of ten precepts to the candidates. The ten
precepts are, abstinence fyrom (1) takino life, (2) taxing
what is not given, (3) indulging in sexual intercourse,

(4) telling a lie, (5) intoxicating drinks, (6) eating out of
time, (7) dancing, singing and seeing shows, (8) using
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garlands, scents, unguents, ornaments, and finery, (9) use of
a high large cauch or seat, and (10) receiving gold and silver,
then a candidate accepted these ten precepts, he became the
full fledged samanera Or movice. Generally the Sangha was
open to all men irrespective of their caste and creed, Of
course in some cases some conditions were imposed upon some

people.

The conditions recorded in the Mahavagga are as
follows :

(1) The permission for a youth to enter into the Sangha
was granted when he secured the permission of his parents,
During that time a serious allegation was levelled against
Buddha, that he destroyed the family life of the society by
instigating the person to take refuge in Buddha, A serious
disturbance was arose in the society in those days, People
openly criticised Buddha hy saying such words like -

“The recluse Gautama gets along by making (us) childless,
the recluse Gautama gets along by making (us) widows, the
recluse Gautama gets breaking up families .. .. ."°

When some sort of misunderstanding arose in the
society, king Suddhodhana made a personal appeal to the Buddha,
that he should make some rules, so that these types o< criticiam



may not arise in the society.

(2) Those persons who suffered from serious physical
disabilities or defects like serious illness, bodily Jdeformi-

ties, leprosy, boils, etc, were not admitted in the Sangha.9

(3) Another restrictions on the ground of admission in
the Sangha are on same moral defects, e.g., & aef’ucer of a

nun wvas in no case o:dained.m

(4) Dreaded criminals were 2also not admitted in the
Sangha, for example, a person who kills his mother, father or
an Arhanta or a perfect one otc.n

(5) Buddha did not give pemission for admission to a
royal servant, and a debator in the order. Prom various
instances, it is clear that, Buddha was always helpful to the
kings and the chieftans of the class. In this way, his main
support was coming from the feudal class compromising the
business class and bankers.

Apart from these rules, there are some other minor
rules alsp for example a person who is not generally modest,
or if that perscn is shameless, then in that case he was not

allowed to enter into the Sangha,
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To ascertain the nature and characters of the nurils
in early times, they were kept into the constant cbservatior
for some days, till it was known to them of the behaviour of
the pupils.12

Probation system was so popular in those days that
in Vinaya pitaka also, various kinds of probation were

mentioned there,

Prel iminary admission or pabbajja generally completed
with the Upasamapada or final ordinstion. It leads to the
candidates for full monkhood. The Upagampada ceremonies were
modified in various times till the period of the composition

of Atthakathas or conmentaries,

In various Pali texts, all total eight kinds of

ceremonies are found -

1. Eni bhikkhu Upasampada

2. Sarana.gamana Upasampada

3, Ovada.patiggahana Upasampada

4, Panha.vyakarsna Upasampada

5, Atthagarudhamma-patiggahana Upasampada
6. Dutana Upassmpadd

7. Attayacika Upasampada

8. Nantticaluttha Kamma Upasampada.
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In this way from time to time, the ordimatiorn
ceremony were gradually changing in those days, but it ra“
taken a definite shape in the period of composition of
Atthakathas.

The pabbajja ceremony is a simple ceremony in comp?-
rison with Upasampada ceremony. To perform the Upasampaca
ceremony, a special meeting should be convened, and & Jjuorum
of ten qualified elder monks was necessary, of course in
certain cases specially if the state 1s located in border
area, then the quorum may be fixed only five elder monks. In
the meeting the definition of Sangha was clearly made., In
the meeting the specific number of members, Minimum and

Maximum etc, are also clearly mentioned.

“In order to constitute a Sangha the number should
be at least four, but such a Sangha was not empowered to
perform the Upasampada o::ﬂ:h'usrt:ion."'13

Some other specific rules were also specially
mentioned in the Upasampada ceremony, for example, every step
of Upasampada ceremony was complete, when it was decided “vy
three readings. The voting methods of the meeting was al so
something peculiar. If the members remain silent in the
meeting, then it was held that there were no objection in

the meeting, if any objection is there, then the members Aare



101

free to discuss the issue, In some cases a sub-committee was
appointed to sort out some disputed matters, In scme cases
arbitrator was appointed to resolve the tangle. If the sub-
committee and the arbitrator failed to resolve the tangle

then the matter was put to vote,

"The rule were so framed that no member was allowed
wld

to0 leave the meeting without declaring his vote.
The proceedings of the Upasampada ceremony also have
some peculiarities, The ceremony is quite lengthy also.
The Sangha for the first time detemmines its constitution.
The ten learned members of the Sancha had to determine each
and every aspects of the constitution. One of the elder
was elected to take the seat as the president. The new
candidates were asked many questions in order to ascertain
about their eligibility. After asking some preliminary
questions, like names, instructor's (Upajjhaya) names about
their bowls etc,, the candidates were formally presented
before the assembly of the monks, It is the duty of a
candidate to present himself in the assembly of the monk
in a proper and respectful mammer. There are many other
formalities also which were both the candidates and the
members of the ceremony had to be performed., Everythinc was
recorded at the end of the ceremony to know the candidates
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acclesjastical age, After that the candidate was tauwght
about the four nissayas or reamisjities and fisur akaraniyas or

interdicts of the monastic life,

The four nissayas are :

(1) Pindiyalopabhojana or eating of the food collected in
the almsbowl only.

(2) Pamsukulacivara or wearing robes made of rags collected.
(3) Rukkhamulase asana or lodging at the foot of a tree, and

(4) Putimuttabhesajja or using cow's urine as medicine.

The four basic nissayas mentioned in the culla Vagga's
are the four basic food, clothing, lodging and medicine.
Without these four basic essentials, a person camot survived
without the fulfilments of these basic essentials, There are
some identicel causes vwhich was frcing the Buddha to delegete
some powers to the elders of the Sangha, He clearly instructed
the elders of the Sangha for the confement of the pasbbajja
and Upasampada ordinations on desiring candigates. Buddha
formally advised to his disciples or the elders of the Sangha,

*If a person seeks pravrajya, let him approach the
Sangha or order, wear the mbes, salute the elder bhiksus sit

down squatting, and then with folded hand utter the (trisarens)
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The Upasampada ceremony was considered complete when
the following vows and duties were performed by the candidate
or the Bhiksu,

(1) The four nissayas or requisites,

(2) The four pataniya dharmas,

(3) The four sremmakareka dharmas,

(4) The cbservance of the silas or precepts, and
(5) The duties to the Upadhyaya or preceptor.

Regarding the perfommance and observation of Upasam-
pada ceremony, various pali texts differ in various circums-
tances. So, the pali text pravrajyavastu and Mahavagga
provides many similarities and dissimilarities regarding the
Upasatha ceremony. But, definitely, the sources of all the
Upasatha ceremonies was the paliwinaya. In comparison with
pali vinaya, the Mulasarvastivaci vinaya took place quite
late. The main sources of Mulasarvastivadi vinaya was the
details flourished in India from the beginning of Buddhism in
India. The period of the composition of Mulasarvastivadi
vinaya, was the early centuries of the Christian era. With
the develomment of the time various philosophical and
doctrinal change has taken place, but in comparison with the
nature of various ceremonies like Upasampada and Upasatha
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developments of various doctrine and time, and to suit the
society, some technical change of these ceremonies had taken
place when the chinese traveller I-tsing came to India, he
enquired in details regarding the various cremonies, Because
some erronenus views has taken place in China regarding the
various practices of Vinaya, After details enquiry I-tsing
had observed that the various ceremonies of Buddhism have

remained same since their beginning,

The Institution of Achariyas and Upajjhayas i= also
closely related with the origin and growth of Buddhist code
of conduct. Buddha made some provisions of an acariya and
upa jjhaya, because Buddha got manpy complaint from various
persons regarding the rough behaviour of the newly entered
monks. The new monks were very much confident that they will
very easily attain Nirvana, the highest goal of Buddhism, So,
to solve this problem, Buddha himself instituted the
institution of Achariyas and upajjhayas, Buddha specially
mentioned five kinds of acariyas and two kinds of upadhyayas,

The five kxinds of acarayas are :

(1) One who was an acarya of the sramanera, i.e., he
who gave Tri saranas or Three Refuges and Dasa Silas

or Ten precepts,
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(3) One who taught how to Perform a work, i.e., he who
was entrusted with the duty of making form2l announce-
ment thrice,

(4) One who was an acarya giving nisraya to his pupils,
i.e., he on wham one lived in dependence even for a
day only, and

(5) One who was an acarya teaching how to read, i.e., he
from who-one learnt even gatha, stanza of four padas

or lines, recited it thrice and kept it in mind,

The two kinds of the Upadhayas :

(1) One who gave the pravrajya or preliminary admission,
and

(2) One who gave the upasampada or c:rdination‘.l6

The relationship between the studemt and teacher wes
an excellent one. The teachers regardsd the students as
their own son and the students also regarded their teachers
as their own father, In Mahavagga it is clearly stated,

"The acariya, O bhikkhus, ought to consider the amtevasikas
(pupil living with his teacher) as a son, the antevasika
ought to consider the acariya as a father. Thus these two
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united by mutual reverence, confidence and communion of life,
will progress, advance and reach a high stage in this doctrine
and disciplim."m

In Tibetan vinaya also described the various qualifi-
cations of a teacher., Buddha himself described the following
five qualifications of & teacher :

(1) Completion of ten years or more since his upasampada
ordination.

(2) Ability to nurse or cause to be nursed a saddhiviharika/
antevasika at the time of his illness,

(3) Ability to dispel or cause to be dispelled the grief
of a saddhiviharika/antevaisika.

(4) Competence to remove Or cause to be removed the

erroneocus view of a saddhiviharika/antevaisika, and

(5) Competence to remove or cause to be removed any
outward expression of dissatisfaction of a saddhi-

viharika/antevasika,

The original teachers of the vinay's are, according
to samatapasadika of Buddhaghosa are ~ (1) The Buddha,
(2) Upali, (3) Dasaxa, (4) Sonaka, (5) Siggava, ana (6) Mogga-
liputta Tisa. This list is the unbroken chain of the vinaya
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teachers in India, before the third Buddhist council, The
necessity of Acharya and Upajjaya was felt only after, when
the chain of vinaya teachers was broken, Buddha emphasised
maximum importance on the role of teachers in that period,
because other religious teachers had caused serious problems
to the Buddha and his Dharma, Other religious teachers were
in the habit of attacking frequently the Buddhist sects. One
of the best examples of rhilosophical height reaching in those
days, was the discussion between King Milinda and Nagasena in
Milindapanha, The role of teachers were more or less
contribute in the growth of the Sangha and the Buddhist code
of conduct. The same rules of vinaya, which the Buddha
framed centuries ago, are still in force in most of the

Buddhist countries,

Buddha's teaching in the early period of the develop-
ments of Buddhist Sarcha, was a calculative one, Buddha
advised to his disciples,

“Walk, monks, on tour for the blessings of the many
folk, for the happiness of the many folk out of compassion
for the world, for the welfare, the blessing, the happiness
of devas and men., Let not two {of you) go by one (way). Monks
teach Dhamma which is lovely at the beginning, lovely in the
middle, lovely at the ending. Explain with the spirit an?
the letter the Brahma - faring completely fulfilled, wh-hlly
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pure, There were beings with little dust in their eyes, who
not hearing Dhamma are decaying, (but) if they are learners
of Dhamma they will groW.le

In those days education was not systematic for the
common people, State was not concern with the general
education of the people, 8o, Buddha was duly bound with the
general education for the lay followers of Buddhiam. For the
general followers of Buddhism some sort of moral pressure
were put on them, for example, the bowl was turned down in
respect of the offenders. The monks were also not bound to
offer any religious instructions to these types of common
people. Genersl rules for the Sanghas as well as for the new
comers were strictly followed in those days, The Aduties of
the pupils and the teachers are nicely described in the
following words :

“The pupils should honour his teachers by (1) rising in
their presence, (2) ministering to them, (3) obeying them,
(4) supplying their wants, (5) attention to instruction. The
teachers should show his affection for his pupils by
(1) training them in all that is good, (2) teaching them to
hold knowledge fast, (3) instruction in science and lore,
(4) speaking well of them to their friends and campanions,
(5) guarding them from danger,*l?
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Buddha always prescribed various rules for the monks,
because of the non-obedience of the students to his teachers,
and the competents caming from the general people about the
unbecoming conduct of monks. The credit of compelling the
Buddha to formulate the vinaya rules were alwadys goes to the
layman., These rules were again developed with the developments
of times, The origin and development of Buddhist code of
conducts originates from these incidents., So, the interest
taken by the laymen was very significant in the growth and
developments of Buddhist code of conduct. The mercantile
class 4id a lot for the growth of Buddhist Sangha, They have
offered various stupas and viharas for the develomments of
Buddhist Sangha, These vihares were the great assets in the
develorments of Buddhist Sangha, These viharas provided not
only the elementsry education to the new comers, but scme
sort of advance guidance was also provided tp the senior monks.
These viharas served another two purposes firstly as tre place
of all sorts of religious activities, and secondly as place
of Buddhist learning,

Apart of these Buddha used to assign work to the
senior monks on the basis of his own studies about their
nature and outlook to the Buddhist Dhayrma and Sangha. It
helps a lot in the growth of the Buddhist code of conduct,
because apart from the Buddha, other senior and reapectable
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condwct,

Many new rules were formulated on behest of many
senior monks. Some vinaya rules were formulated on the
veluvana vihara and are mentioned as follows @

The rules on the keeping of Vana.zo
The use of food cooked in the ummu\ury.z1

The picking of edible (Kappiya) fruit in the absence

of any laymen from who pemmission to do 30 could be
obtained, 22
Surgical operations on mmaku.23

The yse of the kinds of d\urell.:h'xq.24

Though Buddha himself permitted the women to enter
into the Sangha, but he gave permission to them in the later
period of his 1ife, with scme doubts in his mind that whether
the Dharma he has preached will continue for many years, after
the entry of women in the Sangha or not. The entry of women
in the Buddhist Sangha was one of the most significant
develomments in the Buddhist history, and it has contributed
a8 lot in the develoments of Buddhist code of conduct.

Buddha gave pemission to €five hundred sakyan women
led by Maha prajapati Gotami to enter into the Sancgha, and
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subsequently they were regarded as the nuns of Buddhist
religion. The ordination of five hundred wemen as nuns was
not only a significant development in the Buddhist code of
conduct, but it was a significant develorment in the entire
Buddhist history. After the entry of the nuns, many new
problems arose in the Buddhist Sangha, specially education,
training and discipline etc., 8o new rules were framed to
train the Buddhist nuns, and the task was given to the
efficient and reliadble mornks, mo that they could train the

nuns effectively.

Though the Buddha gave perxmission for the entry of
the nuns into the Sangha with reluctance, on the insistence
of Apanda, he did not accept them as equil to the monks, He
had laid some conditions for the nuns; for instance the nuns
would show respect to the monks, nuns could not spend reiny-
recess in the families where there were no morks, every forte-
night the nuns would get lessons from the monks etc. He is
also reported to be pessimistic about the future of Buddhism
because of the nuns; that, were there no nuns in Buddhimm, it
would last a thousand yearsy; because of them it would last
only five hundred yearc.25

The growth of Buddhist code of conduct was continuing
after the death of the Buddha also, Of course the picture
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which emerged after the death of the Buddha was some what
different, The death of the Buddha was definitely a setback
for the Buddhist community. But the set-back wes overcome by
the able handling of the matters by the venerable monks like
Ananda, Mahakassapa, Upali etc. Of course the change of the
Buddhi st rules, which had taken place after the death of the
Buddha, was a minor modification, where necessity arose. In
the second Buddhist council, an attempt was made by some
senjior monks to preserve the purity of the order and rules,
which was taught by the Buddha himself., Because of their
fundsmentalist attitude, they were unable to preserve the
unity of the 8angha, The need of the time was a basic chamge
of some of the rules and regulation of Buddhist Sangha, That
is vhy a split had taken place under the banner of Mahasanghi-
kas, with the developments of time many divisions had taken
place in Buddhism and every divisions had made their own rules,
claiming to represent the true words of the master,

Ashoka intervened in some of the internmal matters of
the Buddhist Sangha during his rule, It is said that Ashoka
supported only the Theravada Buddhiam. 80, it created a lot
of problems to the other sects of Buddhiam. That is why monks
of the other sects shifted from Magadha to other congenial
places. Various ups and downs of the Buddhist sects, their
divisions in various sects etc. contributed a lot in the
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Most of the Buddhist sects realised that education
was necessary to maintain the balance in the Sangha, Meditation
might not solve the immediate problems of the Sangha, A monk
should possess every knowledge, Dharma, Vineya and meditation.
But with the develorments of time, specialization of every
branches in Buddhism, was the need of the hour, To meet the
new situations some rules were modified, For example, monks
were not allowed to practise medicine, but according to
cannomical literature, the rules iux. liberalised for the
benefit of the S8angha as well as for the close relatives of

the monks.

*The monks residing in the monasteries were allowed
to treat their fellow monks., Certain very close relations
such as parents and some other closely associated with them
in their monastic life 26

When F.hgien visited India, he was very wmuch
particular to see whether the vinsya rules were flly observed
or not by the monks., Though various modifications had taken
place in the vinaya ryles, with the develorments of time they
alweys tried to follow the rules and regulation, which were
prescribed by the Buddha himself,
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"The disciplinary rules are strictly observed by
them. The laws regulating their demeanour in sittine, rieing
end entering when the others are assembled, are those vhich
have been practised by all the saints, since Buddha wa3s in
the world down to the present day."”

Lately the vinaya sutra of Gunaprabha has discussed
the vinaya rules in a very systematic way, In the vinaya
pitaka the rules were discussed giving many instanoss and
similies, But in the vinaya sutta of Guna Prabha discussed
only the vinaya rules. The first chapter described the
Pravrajya virtue. It includes the two ceremonies the pravaja
and upasampada, which we have already discussed in the same
chapter,

The second chapter is the posadha vastu, In posadha
vastu, four parajika offences are dsscribed in the details,
The prajika offences are Abramacarya (sexual intercourse or
unchastity), Adattadana (theft or stealing), Vadha (deprivation
of life of human being) and Uttara pratapa (false proclamation
of super human faculties)., After the prajika offences the
sangha vasasa offences are mentioned, For these types of

offences, the punishment was suspension from the Sangha,

The Third chapter is called varsika vastu, In varsika
vastu, various rules of rain retreats are mentioned very

vividly. The rules have a very close relationship with the
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theory of cult of non-violence, and every Buddhist monks
follow these rules, The cult of non-violence become ropular
in the Buddhist community, when they realised that they caused
pain to the smaller insects, when they walked from one place
to other place., Under the pressure of facts. That is why, it
was obligatory to & Buddhist monks to rem2in in one place
during the rainy season and that is known as varsha-vasha,

The fourth chapter is known as prevarana vastu. After
the varsha-vasha, the monks used to assemble at one place.
Earlier, it was before the Buddha, and after the parinirvana
of the Buddha, it was before the ablest monk of the order, It
was a convention for the morks that, the rain retreats, were
not to be spent idle. The monks have to discuss the various
discoursed of Dharma, specially the vinaya, The monks, who
have completed the varsavasa have to make confession, of his
sins, if anything was heard, seen suspected by him,

The fifth chapter is known as Kathina vastu, Kathina
means the civara or the robe of a monk, and the rob was
specially offered to a mornk, who have already completed the
varsa-vasa., A special function was invited to offer the
kathina civara. The Kathina dsna ceremony is still prevalent
among the Buddhists, Devotees offer the garments and other
cloths, but it is the duty of the monks to make it comfortable

to use,



"The main function of this ceremony was to entrust
certain monks with the eating, sewing and dyeing of the robes,
and all this was to be finished in one day, when the robes
were ready, they were distributed among the x:e:siderﬁ:fa."2sa

The Sixth chapter is the Civara vastu. The civare,
vhich were used by the Buddhist monks, was given specific
type and measurement, and in this way it has taken a decinite
shape, The civares are divided into three divisions -

(1) Antarevasaka or the lower garment,

(2) Uttarasgnge, or Uttarasangha to cover one shoulder
of the body,

(3) Sanghati, a two-fold stitched gamment.

Apart from these three Civaras, one-fold pratyas-
tarema, One kanduprati CC hana was also permitted. The rules
regarding the cloths of the monks, are specifically described
in the eivare vastu.

The Seventh chapter described in the vinaya suttas
of Gunaprabha is known as carma-vastu. In early periods,
Indian saints never used any kind of shoes. But there was no
any restriction on Buddhism in wearing shoes, of course, there
were some restrictions also in wearing variegated colours

shoes etc, Monks were restricted in wearing the wooden



sandals,

The Eighth chapter of Vinaya Sutta of Gupa Prabha is
known as Bhaisajya vastu. The monks are allowed to use the
bhaisajya (medicine) whenever they required for that. Bhaisajya
includes the herbs, ghnta (clearified butter), varicus oils,
honey etc. In these way various types of plants, flowers and
fruits etc. are also mentioned as medicine. In this chavter

various types of salts are also mentioned as medicine,

The Nineth chapter of vinaya sutta of Guna Prabha is
called Kamma Vastu. Two types of karmas are mentioned here,
Some Karmas, where rules are not strictly followed and
perfommed without rules are known as karma, The other karmas
should not be performed in violation of the rules, and those
rules are Upasampada, Upasampada cpnsists of Jnapti (resolu-
tion) and vacana (repetition). In this way the recitation of
patimoksa should not be in violation of the rules. There are
many rules which are not strict in nature, for example,
generally the Sangha consists twenty or more than twenty monks,
but for performance of the Upasampada ceremony ten or more
than ten monks are sufficient for that., Again in Madhya desa
five or more than five monks are sufficient to constitute a
Sangha, but there must be one vinaydhores (expert in vinaya)

among them,



The Tenth chapter of vinaya sutta o7 “un™ “rah - isg
known as pratikriya vastu. When the monks live toceth~r,
there may be every possibility of cammittinc lapses. Thnee
lapses committed by the monks are known as "Apatti". 2 wonk
who has committed any offence should not hide his offence.

A mornk who has comnmitted the offencCe be confessed before the
Sangha, In this chapter the conduct of the monks are vividly
described, for example, the highest punisiment for a monk
was the expulsion from the Sangha, Here, the duty o =~ ronk
towards laymen are alsg nicely described by the author. IF
a layman puts forward any allegation towards monk, in that
case that particular monk should not give any religious
discourses to that laity,

The Eleventh chapter of vinaya sutta of Guna Frabha
is Kalakalasampata vastu, In this chapter, how long a
del inquent monk, who has already punished by the Sangha, kert
out of the Sangha by way of punisihment. The punishment
prescribed for the monks are elasborately discussed in this
chapter,

The Twelfth chapter of vinaya sutta of Guna Frabha
is known as Bhumyataracorana vastu. In this chapter the
cleanliness and arrangements of drains are mentioned here.

The monk should keep clean the floor of the viharas. Thev



should use the cowdung while washing the “loor o t ° ihara
etc. Frovisions are made to praise the merits o7 &% nlocgod
one in the assembly of the monks., Provisions are made t>5

unite the senior monks to deliver the discourses.

The Thirteenth chapter of vinaya sutta o Guna Prabha
is called parikamma vastu. Any work which is done with the
help of any representative, and that particular work is

called parikamma,

The Fourteenth chapter of vinaya sutta is Karmabheda
vastu, If any action is likely to cause difference in the
order, then in the karmmabheda vastu, it is instructed that,
one should save himself from such allegation., Some special
instructions are given in the sutta, for example, one should
not invite such person who always indulge him in quarrels.
One should not greet such person who indulge himsel® in

cquarrels etc.

The name of the Fifteenth chapter is the Cakrahbhc“a
vastu, chakrabheda or Sangha veda means split ir the order,

A Sangha may split when difference arises recardin Sanaha,

The Sixteenth chapter of vinaya sutta of Gun® Prohha
is called Adhikarama vastu, Adhikarama means & type o

Justice Unit the Sancha, If any quarrel occurs in +them, ~m=ne
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among the monks, then four categories ol Justice ‘rnits
appear. The first category of the unit dealt with the
correctness of a particular object. The second category o
Justice Unit taken up the baseless allegations of a monk to
another fellow monk. The third category of Justice Unit taken
up the matters of sexual indulgence, and any other gross
lapses, for axample, falsehood in the matter of various
discussions among themselves, The fourth category of Justice
Unit was, regarding the split in the order, The discussion
established the Unity and integrity in the order. When the
adhama is realised, then it is the duty of the fourth
category of Justice Unit to defeat the Adhamma, and uphold
the dharma,

The Seventeenth chapter of Vinaya sutta of Guna
Frabha is known as sayanasana vastu, Sayanasana means to
acquire some space for one's seat. In the assembly of the
monks, equal treatment should be given to all, If any monk
visits a monastery, the monk residing in the monestery should
be greeted with all respect and equal treatments. In these
way though the Vinaya sutta appears small in size, it

contains the valuable suttas or aphorism.

Buddhist code of conduct, though it appears very

systematic and can be canpared with the modern laws, but in a
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strict sense, Buddhist laws are just some influence of
Buddhist ethics, We cannot differentiate Buddhist law from
morality, religion, ethics etc, Buddhist nomms and code of
conducts are one of the most civilizing forces in past and
present days society also. Rule of law was strictly followed
in Buddhist religious society, The growth of Budadhist code
of conduct was continuing €ill the period of Tantrayana, But,
during the period of Tantrayana, the concept of Buddhist
ethics, and code of conduct had been departed, and during
that period monks were taking pleasure from both wine and
women. According to them, Buddhisattava is full of love and
compassion, sSo definitely, he will forgive them, In these
way, it was a setback to whole Buddhist ideas and code of
conduct. Buddhist Silas have tremendous influence, while
forming the Buddhist code of conduct, Silas are the moral
base of a person. So Buddhist laws are the influenCe of
Buddhist ethics, morals etc. "Buddhist law is not a criminal
law in strict sense but its intend is to keep the order
pure.“29

An important aspect of the growth of Buddhist Sangha
in the management of which, as a matter of fact, Buddhist
codes of conduct grew - is its impact on the Indian system of
education itself, Till the begimming of the Sanghas, the

Indian education system was largely the famous 'gurukula
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system'. But the advent of Buddhist Sangha and Vihara
transformed that into a school-like or university-like system,
The forms of university education in India can be traced to
the growth of Buddhist Sanghas. The later universities of

Najanda, Taxasila etc. grew out of Buddhist Sanghas.

Hence, the impact of the emergence of Buddhist legal
system (in the moral sense) meant largely for the management
of the Sanghas and the monks had a wider socio-cultural
effect, As far as pure jurisprudence is concerned, however,
we have to admit that like in Hinduism, in Buddhism also

that was not there. Pure jurisprudence is the contribution

of the West only.
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Chapter V

BUDDHIST CODE OF CONDUCT, WITH SPECIAL REFERENCE TO
THE PAT IMOKKHA

The aim of Buddhist code of conduct was to purge
society of sin, not like the present day concept of purging
society of crime only. While purging the society of sin, the
principles of equity, justice and good consciousness wer=z
adopted and applied by the ancient Buddhists, OFf course, the
causes of #in and crimes today are many, and the steps
necessary for preventing them are not easy to formulate,
Buddhist code of conduct is only an influence of Buddhist
ethics, and now-a-days it is regarded ag a custom, Buddhism
beliaves that they lead to the direction of gradual purificaw-
tion of a person, Buddhist code of conduct is mainly codified
in patimokkha rules, The word patimokkha or pratimoksha
means abandomment of sin, and the pratimoksha rules must be
recited twice in a month. A Buddhist monk has t» follow the

code of conducts prescribed in the Vinaya pitaka,

Buddhist Sangha was organised wholly on democratic
basis, The Buddha advised his followers to follow the path
of Dhamma, which he taught to his disciples, He 4id not
nominate any monk to supervise the Dhamma, The Buddhist
code of conduct prescribed in the Vinaya pitaka was fomu-

lated by the Master himself. In Vinaya pitaka also, it can
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be clearly asserted that the Patimoksha suttas are the
earliest composition amonc the Vinmaya rules., In this way,
not only the Patimokkha but the entire Vinay» pitaks ic
regarded as the constitution of Buddhist relicion. For &
pure Buddhist, Abhidharma philosophies were sufficient to
follow in order to attain the Nirvana, But in the later
period many notorious people entered into the Sancha and
polluted the whole Sangha, That is why Vinaya rules were
framed by the Buddha himself. "“Hence, the Vinaya pitska, as
it stands today is a growth of centuries out of the bas‘c
rules formulated by the teacher }'z.'musverlf.":l

The Patimokkha sutta which is the subject matter of
our study is again divided into two divisions : (1) Bhikkhu
patimokha, and (2) Bhikkhuni patimokha, It is the central
and also the oldest part of the Vinaya pitaka. The offences
and the punishmente prescribed for the offences are systema-
tically arranged and classified accordingly. Parajika
offences are regarded as the worst offences of Buddhist
Sangha, They are lack of self control, theft, murder etc.
and the punislments for Parajika offences are expulsion “ror

the Sangha,

Another groups of offences are sanghadisesa. In

sarchadisesa are mentioned thirteen types of offences arising
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out of the relation between monk and women, false accusations
etc. BHere, in sanghadisesa the punisiment is the temporary

suspension of the of fending monks,

The third group of offences are called Anjvata
(uncertain), The fourth group of offences are called
Nissaggiya pacittya. It deals with twenty six offerces, For
example, who used only particular objects which they were not
entitle to use, The fifth section is called pacittiya and
it enumerates ninety two offences relating to some minor
offences; for example, disrespect to Buddhist teachinas,
careless use of beds, seats etc. The sixth section mentioned
only four offences relating to taking food by a monk, which
has not been offered to the delinquent monk. The Seventh
chapter 1s known as sekhiya., It gives seventy five instruc-
tions to be followed by the monks in their dajlv li“e. For
example, instructions were given to the monks as to how h~

was to enter into a village, the way of taking food etc,

The last section is called Adhikarana-samatha, Tt
deals with setlling disputes within the Sangha, Seven meanrs
of settling disputes are mentioned, Nalinaksha Dutta summa-
rises them thus ~ The first is to place the two quarrelling
monks face to face, the second to make one admnit that his
memory had failed in regard to the point o dispute, while
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the third is to make a monk admit that he was not in his
normal mind when the point of dispute arose, The fourth
relates to the formality of confession, the fifth to the use
of salaka (voting sticks), the sixth to prevarication and
punishment for it, and the last to the avoidance of publicity
to a dispute within the Sam'ngha.2

The meaning of the Patimoksha is confession o< the
Sin committed by a mork and determination for future, not to
do the offence. In Bhikkhu patimokkha, the introductory
chapter is technically known as "Nidana" which means the <*rst
duty of the patimokkha patha. In the Nidapa, it is clearly
mentioned that if the day is the full moon day and if i: is
convenient to all monks then they can recite the patimokkha.
Then they recite accordingly, what is the duty of the Sancha,

and whether the members of the Sangha are pure or not.

"King sanghasha pubbakiccha, parisuddhi, ausmanta,
aarosetha, patimokkha uddiswami tang sabbeba santa sadhukang
sumamo Manasi karam yasha seya appati so sbikarasha, asantia
apatiya tunhi bhabitayba tunhibhabena kho panayasmanto
parisuddha ti bediswami *3

Maximun importance was given in the purity of mind,
when every monk of the order has given word that, he is pure



in that case, the recitation of patimokkha would be started.
If there arises any mistake in the recitation of patimo¥khsa
sutta, then any monk may clear it, before the Sangha, If
there arises no mistake in the recitation of Patimokkha sutta,
then the monks should remain silent., So silence is the

indication of purity.

In the Nidana maximum importance was given to the
purity of mind, Only the pure mind can concentrate inr the
Dharma. The enlightened is free, only the pure mind can
enlighten a person. The enlightened can break all bonds, He
gained mastery over himself, The monk should be reasonable
in every sphere of life. For example, man is subject to old
age, sickness, death etc,; if anybody condemns death old age
etc, to other person, then he himself is unjust to him and to
that particular person, In that case he is not rure himself,
and the person who himself is not pure cannot attain Nirvana,
the highest goal of Buddhism. So, in the assembly maximurm
importance was giver to the purity of mind, and to a particular
monk, at least three opportunities were given to confess
whether the monk was pure from all evil and sins or rot, IFf,
after three times of repetition, the monk never confessed his
evil and sins, then in that case, the monk was regarded as
sinner and his evil action in this way would be a horn? tn his

realization of Nirvana,



So, in this vay in Widana, which is th: introduection
of patimoksha, repeatedly, three times were given tre
opportunity to confess, whether the monk was pure from all
evils or not. If nobody confessed about hie evils or sir,
then they were recarded as pure. To make them rure ard
rerfect, Buddhist teachers like Upajjhayas and hcaryee had
also played some important role. They taught educetion not
like the educational institutions of our times. Their

education related only with the monkish education.

"The teacher's discourses no doubt related to the
monkish learning of the age ~ the monastic requlation
(Vinaya), the holy legends (the making of which seems to
have been a continuous literary industry in the convents
over several centuries), the Buddhist moral fables (Jatakas)
hymnology and fundsmental doctrines. The teaching was re-
inforced by the practice of frequent recitation of the texts
and their chanting by the whole congregation in chorus on
special occasions (Sangiti)., The cbject was to fix the
texts of the comon in the manoxy."

So, by reciting the Patimoksha suttas verv frequently,
they tried to fix it in their memory. Only that which is
fixed in memory can keep the mind pure and help to attain the
highest Buddhist goal. 1In the monastery, full freedom was
given to argue and debate, and everybody was also given tn



think and reason relating to Dhama and Vinaya, Maximum

importance was given to make @ monk intellectuslly perfect.

In Buddhist Patimokha sutta the worst offenCes are
grouped under the heading parajika. The hichest punishments
for the worst offences are expulsion from the Sangha of the
delinquent monk, There are all total four parajika Dhama.
The first offence is lack of contingence, which is describec

in Patimokkha sutta as following :

*ya pana bhikkhu bhikkhung sikshajiva sampauo sikhang
upesakasaya durvalyatay anavikatya mathund dhamma patisebashya
anta maso tirasyanagatayapi, parejiko hoti asambaso. ">

Bhikkhus related with the education which is full
of morality, and teaching by the God (Buddha) himselfs, and
who is related with the teaching and not leaving the te=zching
of the Buddha or without showing the weakness to the teachings
of the master, indulge himself in sexual intercourse, it may
be with the animals, It is regarded as parajika offence, we
are not aware whether the secular laws of that time vere more
gsevere than the coomunical laws., But in every society arc
in our present society also sexual intercourse with animal
is regarded as a heinous crime, Though voluntary se:xmal
intercourse is allowed in most of the civilised countries.

Voluntary sexual intercourse is permissible, but still it is
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regarded as an immoral act. During that period sexu.l
offences were regarded as worst crime, because it was totully
immoral act, But today, in modern societies, murder, cacoity
etc. are regarded as the most heinous crime in comparisorn
with sexual offences. They regarded sexual offences zs
social evil, which led to social injustice. A monk had to
control his brutal instincts to achieve the highest goal, the
Nirvana, and also to purify his body, mind and the societv.
When Buddha was engaged in the practice of austere penances
for gaining the supreme reality, various offers were made by
the Mara to fulfil the worldly enjoyment includinc the sexual
enjoyment, Buddha had rejected all the offers. In later
period, clear instructions were given to all the monks that
they should not engace in any sexual intercourse,otherwise
it would be a parajika offence. The other parajika offerc-

is -

"Ya pana phikkhu gama va aranaya va yadhinya thesasam-
khata abiyanna, yatharupa adinayadana rajano choran gaheta
hanetu va bandheshu va paba jesu va chora si, balosi, mubbusi
thenasi ti, tatharupang bhikkhu abinaya abiyamano-avamoi
parajiko hoti asambasi.*®

Any Bhikkhu, who took anything from village or from
Jungle, and if it was considered as a thing which was not

given by the owner, or a thing which was considered as "stolen
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thing" was considered by the king "you are a thief" or sayino
it, awarded death sentence to him. Or, calling him looter,
sent to the Jail or calling him a fool, non-sense banished
him from the country. In this way the monk who took away

any thing without its being given to him, was regarded as
thief, This type of offence was called parajika. For this
reason, he lost his ability to remain with the Bhikkhus,

In ancient period, theft was regarded as one of the
heinous crime, and for the monks, it was regarded as worst
kind of offence. Even in Shastras also it was regarded as
worst kind of offence. According to Manu, "Kino must exert
his utmost to punish thieves, for by doinc 80 his fame grows
and his kingdom prospers.'7 It 1s surprisinc to note +hat
both in Hindu and Buddhist legal literature, a clear “icstinc-
tion was made between robbery and thief, thief and decoi+v
etc, If the offence is committed in the presence o “he ovmer
then it was robbery, if it was committed in the ahsence o-
the owner then it was regarded as theft, In early period,
both Hindu and Buddhist penal justice had giver maxirum
importance on “"Niyaya", Niyaya is an independent elemer*
ard is equivalent with the English tem "equity". It should
be followed everywhere in Adispensing Justice. It is acainst
any tyranny, injustice and arbitrariness, Robbery, treft,
dacoity, whatever it may be, but ancient penal philosophers



were mainly concern with the idea of liyay#, Cn=ci=lly
Buddhist penalties were mainly based on bhaban2 or +hinking
and alsp reasoning. Perhaps that was the reason why ndchist
penal Justice is so much liberal. Originally in Budchictk
penal Justice, only the injunctions were preseribed, Yt in
the later period some penal sanctions were also prescribed.
The immoral action, which did not permit by the societ wae
prescribed as moral injunction and who vioclates the moral
injunction has to obey the religious sanction including

expulsion from the Sangha,

The third parajika offence is regarding murder.
“If any Bhikkhu kills some one, or abet some one to commit
suicide who is already frustrated from his life, recitine
from the shastras, praised the death or abeding him, saving
that what is the use of living this useless life, death is
better than it. In this way, if he praise the death reciting
from the shastras, then it is regarded as prajaka offence."e

Abetment or instigation was regarded as one of the
most heinous crime in ancient India, Specially in By-dhiam.
Like the modern criminsl law, Buddhism regarded abetment as
one of the parajika offence. Of course in Hinduism, Hindu
law givers did not pay much attention regarding abetment.
The reason behind it, most probably the spies of the king,
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were available everywhere to detect the crimes. On t:- other
hand during that period things were available evervvherc,
peoprle did not feel any crisis as today. Contrary to that
Buddhism was more realistic in this recard, In paraji%a,
section of patimokkha sutta, it is nicely explain the
abetment and ingredients of &betment. Buddha holds the view
that the whole universe is full of suffering, everythinc is
sub ject to destruction, and everything is substanceless.
Though everything is subject to destruction, including the
hunan life, but it is regarded as a heinous crime, if some
one pralige the death with the intension to kill sone one,
Though, according to Buddhiam, everything including the
human life is substanceless, it is not proper to advire any
person to commit suicide, During Buddha's life time, some
one (not Buddha's six contemporary thinkers) propondesd =
theory that only way of salvation is suicide, but his threary
did not get any place in the Indian society, thouch the
Indian people did not regard that life is full of en-‘ovmert,
but contrary to that, they regarded their life as suhstance-
less, In case of minor offence, if the Bhikkhu confesses
his involvement in the offence, he may be excused, bhvt ir
case of major offence, for example, for the parajika
offences, there is little prossibility of excuse by ttre
assembly of monk, and in this way the accused monk w7«
treated as househnlder, But the Sangha had punished the



wrongcdoer or the delinguent monk due after duc onguin ,
Sangha never punished a person without proper enmquir an~ it
was necessary for the systematic and reqular “unctiorins »Ff

the Sangha.

The last offence of the parajika is showing divine
power among the people,

"If any Bhikkhu unknowingly, claims himself that,
I knew the trikal, i.e., future, past and presert". On the
other, to become a huge holder or to become a novice, clair
himsel £ that, though I am unknown about it but I know it,
though I have never seen it, but I have seen it. My words are
substanceless etc,, then offence, and he is unqualified to
remain there as a monk."’
Buddhism always has regarded that, ego-problem of
the human being is one of the main enemy for ceneral peopile,
but for a Buddhist monk it is one of the greatest enemy. "4e
enlighten is free from all these problems, and for an orcinary
monk, it is one of the great enemy. The main object of
Buddhism was to bring a reformation in relicion, and in this
way return to the basic principles of religion. Contrarv +o
that in Hinduism, showing miracles by the Hindu Tantrikas
was the part of Hindu religion in ancient India, In ancient

Indian society claiming superiority among the common reonrle
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by some religious minded people was regarded as a style., " he7
regarded themselves as a part of God. So, to exhibit their
ego, sometimes the Bhikkhus claimed that they knew about the
past, present and future, and also claimed that he or thev
knew everything, though he or they are ignorant about it.

The Buddha prescribed it as a parajika of fence, because of
the fact that, ego problem is the main enemy of a man. "n
achieve the highest goal, Nirvana, one has tp remove his ego
problem, Ego is the main hindrance in achieving the Nirvana,
The essence of his religion is the change of mind nature.

To achieve the ultimate goal, one must wake up, and harmonious
within himself, Man is not a complete being, he can change
himself, he can transform himself, 1f he overcomes his ego
problem, After recitation of the delinguent monk, that he
should confess his sin, 1f he committed any sin in tlis
regard. If a monk is regarded as parajika offender then he
has lost his ability to give company to other monks, an< also
he has lost his Bhikkhu status and achieve his original
status of householder, After the parajika dhamma, there are
all total thirteen Sanghadisesa Dhamma mentioned in the
Patimokkha, The punishment for the sanghadisesa are the
temporary suspension of the delinquent monks., The delinquent
monk could be re-admitted to the Sangha, if the monk is found
inocent or pemmitted by at least twenty monks. the thirteen

offences arising out of the relation between monks and women



the construction of a hermitage, false accusztions, discsen=-

sions in the Sangha and obstinacy.

According to the first sandhadisesa dhamma, "’nirt
from the dreams, knowinc ejaculations is recarded acg
sanghadesa.“10

Buddha regarded mental elements as the supreme
element of a human being. The modern concept of mens rea
or guilty mind was systematically analysed by the Buddha
himself. In modern period, only ejaculation is not at all
an offence, but in the ancient period specially in Buddhism,
it was regarded one of the heinous crime., The ancients were
stricter than We are, and today we can explain it in this
way that in the present and modern society, some relaxation
is necessary, because of the changed outlook in our modern

Society.

The second sanghadisesa is known as "Kaya Sansarca®,

means the touching of the body.

"If any Bhikkhu with evil intention touches the and,

hair and any other part of a woman's body, is regarde ic

sanghadisesa.‘11



The psychological aspect was presert in the mind of
Buddha, Lust is one of the most powerful incentives 5~
crime. All sexual offences, all besteal crimes, all have
their root in the nasty nature of human being. For 3 monk
camitting sexual offences or eve teasing was recarded as a
heinous crime. In Buddhism maximum importance was always
placed in the mind of the human being. The highest aim of
the Buddhist religion, Nirvanma is »nly possible, i & monk
can overcome his worldly desire lust anger etc, %o, 1€ a
monk touches the hand, hair, and any other part of a woman
it is regarded as sanghadisesa offence. In modern Irdi=n
penal code also, eve-teasing is regarded as serious offence.
But the main difference between the ancient Buddhist penal
Code and the modern penal code is, Buddhist penal code was
applicable for the monks only, but in the modern renal code,
it is applicable for the entire pecple of the nation, Thouah
the Sanghadisesas were regarded as an offence, but it je
precautionary measure for a monk, because all sexual ~Ffen-es
have their root in the lusty nature of human being. The aim
of the Buddha was to create a pure Buddhist societvy bv
confessing the sinners of their misdeeds, began apolory for
the misdeeds he has already committed and tn promise Hafyra
the Sangha that, he will not do all those of“ences in “nture,
By doing these, the delinquent monk got relie from 277 '«

previous misdeeds,
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The third Sanghadisesa offence is regarding eve-
teasing, "If any Bhikkhu, with lustful intention to any woman
or specially painting the private part of her body, speaks
any filthy words like a Juvenile offender, Speaks it to a
girl, who attains her puberty is regarded as sanghadisesa
o'r?'r?ence."12

The third sanghdisesa of fence is also regardinc the
sexual offencCe, a holy person should not be indulge himself
in the sexual offences. For a Juvenile of fender, if it is not
as heinous crime, but for a monk it is regarded as heinous
crime, because he is a holy person, and he has came to the
Sangha to attain the highest Buddhist goal, Nirvarna. Though
the sanghadisesa of fence is less severe in comparison with
the parajika offence, but still it is regarded as a heinous
crime for a Buddhist monk. The Sanghadisesa offences are
generally settled by the members of the Sangha themselves.
Hindu religious offences are mostly settled by the Brahmana
pandits, but contrary to that, Buddhist religious offences,
specially the sanghadisesa offences are settled by the members
of the Sangha only. It is sanghadisesa of fence, because the
members of the Sangha settled the offence committed by a monk,

by themselves,
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The fourth Sanghadisesa Dhamma 1s regarding the
fulfilment of sexual pleasure. If the monk intentionally
deceived a waman for the fulfilment of his sexual pleasure,

then it is also regarded as Sanghadisesa offence.

The f£ifth Sanghadisesa offence is recarding Toutei sm,
A monk should not behave himself like a tout in case of matri-

monial relations,

The sixth Sanghadisesa offence is regarding construc-
tion of hermitage, There are some rules available for
construction of hermitage for the monks. So proper cuidance
should be taken when constructing the hemitage. If any monk
violates the rule of construction then the offence will come

under Sanghadisesa groups of of fence,

The seventh Sanghadisesa offence is also regarding

the construction of hemmitage.

The eight Sanghadisesa of fence is regarding false

accusations,

The ninth Sanghadisesa offence is also recarding

false accusations.

The tenth Sanghadisesa offence is regarding dissen-
sions in the Sangha.
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The eleventh Sanghadisesa is regarding supvort to
the dissident groups of Bhikkhus,

The twelveth Sanghadisesa is recarding ignorance o+

good advice,

The last Sanghadisesa is regarding obstinacy.

It is clearly mentioned in the commentary the
various ways, how the incidents took place, and how it is
within the purview of the rule as well as those cases, which
deserve exemptions. For example, in case of touch of the
body of a woman it is necessary to see, whether it is
intentional or accidental touch. If the touch is with one's
mother, sister, or daughter then it will not came within the
purview of the rule, It laid down only the religious rules
to be observed and observance of the same helped to transfomm
a person from the lower to the higher standard of conduct.

The third section called the “Aniyata® means
uncertain. Aniyatd comprises with two cases, which requi res
the circumstancial evidence to ascertain the offence. If
circumstancial evidence ascertain the offence, then it will

come under “Aniyata® section of offence.

The two Aniyat® offences are :
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(1) If any Bhikkhu talks with any woman sittinc in a
lonely place, &nd any nun framed a charge upon him that he is
committing parajika, sanghadisesa and paccittya of fence, and
the monk also admit his fault, then it will be regarded as

Aniyata offence,

(2) If the monk, instead of sitting in a lonely place,
sitting in an open place, welcome a woman, but with slanc
words, and if any nun heards it, and framed a charge upon him
that he is committing parajika, Sanghadisesa and paccittye
offence, and the monk also admits his fault, then {t will be
regarded ag Aniyata offence, and he deserved the punishments

of the offence.

In ancient period, if a nun accused the monk and the
monk confess his misdeeds, then it is Aniyata offence, No
other evidence is required in this regard., But in case of
secular law in ancient period alsp, if the statement of the
party, with respect to time, shape, age, matter, place caste
and quanti{:y etc. satisfied the court only in that case, the

evidencial value was considered,

“The party could be given a chance in all such cases
to adduce evidence of other witnesses, and a fresh trial was
possible for those who were defeated by witnesses or judges

on account of diSqualifica‘tion."13
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In case of “"Aniyata" offence, the statement made by
a nun, and confirmed her entire statement, and the delinquent
monk confess about the of fence, then in that case the of fence
was confirmmed to be true. In case of both ancient Hindu and
Buddhist law, circumstancial evidence was required, like our
present day modern criminal law, but the only difference is,
oulr ancients believed to remove the sin from the society,

whereas it is the crime in the present day socfety.

The fourth section is the Nissaggiya-pacitta, which
deals with thirty offences that can be committed by a monk who
appropriates certain articles of use which were not permissible.
In the Nissaggiya pacittya offence, the delincquent monk confess
his offence and purify himself throuch prayascitta, ard in
this way for the article for which he has committed the
offence, has to return the ssme article, Most of the offences
are regarding the begging bowls., The offences reqardinc the
wearing clothes are those, if any Bhikkhu preserved su€fjcient
wearing clothes, if any Bhikkhu begs wearino clothes to @
householder in a time, which is not appropriate to ask for
clothes etc. are regarded as Nissaggiya pacittya offence. In
this way preserving sufficient begging bowls without any
reason taking revenge on another person etc. are also regarded
as Nissaggiya offence. Nissaggiya paccittya of fences reminded
the Bhikkhus regarding some small offences, which needs same

purifications also. All the Bhikkhus have to learn the
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minimum spiritual culture of the Sangha. In anciernt period
the monasteries were regarded as seats of learning, rather
than a place of religion. Through purification, the Sangha

try to remove the root of the greedyness,

The fifth section entitled pacittiya enumerates
ninety two of fences relating to carelecs acts vhick requi ves
purification or prayscitta for the act done by a Bhikkhu.
The main pacittiya offences are careless acts leading to
insecticide., Lack of respect for the Buddhist teachings and
disciplinary code and to non-compliance with the directions
given in the latter, indiscreet acts in the use of beds, seats,
robes etc,, while dwelling in the monastery. Most of the
pacittiya of fences are not criminal offence in modern
criminological sense, rather it is a moral offences which
effect the religious sentiment of the Buddhist cammunity.

For example,

"Knowingly, speaking false is a paccitiya of fenca.“14
People speak false, mostly to established his “"ego"
in the society, But in the Buddhist view, the concept of
individuality is completely denied, Speaking false in the
court, both in ancient and modern days are regarded a
serious of fence, because in this way, the person try to

suppress the evidence of the particular offence. In this



way, back batting of other persons. Residing two threc days
or more than three days, with a person who is not conversant:
with the Buddhist religion, sleeping with a woman in the same
bed, advice regarding miracles. Try to defame another
Bhikkhu, Religious advice to Bhikkhuni, without permission
from the Sangha, advice given to a Bhikkhuai with due per-
mission from the Sangha, but after Sun set, advice given to a
Bhikkhuni in her residence. Any Bhikkhu sits with a Bhikkhuni
in an isolated place., If any Bhikkhu takes meat one after
another, taking meat after midday (Bikala-Bhojanana) preserved
meal, Taking dalicious food, Rough behaviour to another
Bhikkhu, Residing in an Army cantorment, Drinking wine,
playing with water in a river, terrifying another Bhikkhu,
violation to animal, Injury or heart to another Bhikkhu. In
this way, there are all total ninety two paccittya of fences.
Most of the paccittya offences are not criminal offence in
modern sense of criminal law, most paccittya of fences are
moral offence, and most of the offences are regarding the

violation of religious morals not general moral offences.

The sixth section called patidesaniya, patidesaniya
offence consist with four offences, relatinc to 2 monk's
taking food, which is not offered to him. Generally in the
patidesaniya offences, confirmation regarding the offence

can be found from the confession of the monk, before the



Sangha, patidesaniya not only includes confession, it also

includes the purifjcation or prayascitta,

The first patidesaniya offence is regarding taking
food from a Bhikkhuni, who i1s not related with the Bhikkhu

from seven generation,

"If any Bhikkhu arriving in a residence of another
person takes food from the hand of a Bhikkhuni, to his own
hand who is not related to him from seven generation then he
should repent for his misdeeds that, I have committed a
shameful, wrong misdeeds, it is excusable, I may be excused
for that *13

Patidesaniya Dhamm&s means purification from thre
wrong doings. It is a way to reducing the sins., Perhaps
Buddha prescribed the four Patidesaniya Dhasma to regulate
the food and sexual behaviour. Here in the Patidesaniva
Dhamma, no evidence or circumstancial evidence is required,
on the other hand complain from another Bhikkhu is also nnt
required, but the only requirement is confession from the
delinquent monk. After confession, prayscitta or sel®
purification is required. The first patidesaniya offence is
taking food from an unknown Bhikkhuni. Secondly, knowing it
well by the monk that, the householder has order to 7hikkhuni

to give food to the monk, and the monk do not restrain her



from giving foods. Thirdly, taking food from tr: “~uscholder
without invitation. Fourthly taking food in 2 disturb 3area

from a householder inviting him to that area,

The seventh section, Sekhiya gives seventy five
instructions to the monks, to be observed in the daily 1life
of a monk. For example, how he must enter 2 village or a
town, way of taking food, etc. Sekhiyas are same advice to
the monks, it is not an offerce, therefore punishment is not
prescribed for it, Sekhiya Dhamma includes general behaviour
of the monks. The way of wearing cloths, way of taking fooc

ete,

The last section is called the Adhikaren2 Samatha or
the way of settling disputes within the Sangha. It consisted
of saven rules, The first one is to place the two monks face
to face, Secondly one must &dmit that his memory had fajled
in regard to the point of dispute., Thirdly, the monk must
admit of dispute arose. The fourth one is relatinc the
formalities of confession, the fifth one is the use of salaka
(voting sticks). The sixth one is punishment for the o<fence,
and the last one is avoidance of publicity to a dispute within
the Sangha,

Buddha's idea was to get life of purity, to attain
the highest goal Nirvana, Thouch Buddha had Arawn certainr



guideline towarde monks, but he never drawn anv gshary line
between the laity and the monks, Entry into the Sancha was
not dependent on qualificatjon. Of course Ssame customs were
followed in +his recard. Buddha prescribed the rules to the
monks, not only to maintain discipline in the Sangha or to
achieve the highest goal Nirvana, but also to create 1 lond
atmosphere in the society. He had given maximum importinse

on begging the alms going door to door of the lay devoteces.

“The daily begging excursion of the monks maintair
the usual contract between them and the believinc laity, and
gave a naturasl opening for attentions of a pastoral kind. The
laity also on their part come to the parks of the community
near the gate of the town with gifts of every kind, with “ood
and medicine, with garlands and perfumes, there they paid
their respects to the monks and listened to the expositions
of the sacred discourses and say:lnn;s,,"16

Buddha's experience in various places, for which he
had made various rules and requlations for the Sancha,
described in the sutta vibhanga, a commentary on the
patimokkha sutta. For example, when Buddha was visiting
Vesali, a rich banker's son Sudinna be came his disciple, one
day when Suddinna went to begging alms his wife met him and
requested for a child, He granted her request, but wher be

came back to the monastery became repented, and reported the
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matter to his fellow monks, when it was brousht to the notice
of Buddha, he had laid down a rule that if any monk committed
sexual intercourse, then he would be gquilty of parajika
offence, Comentators of the patimokkha sutta not onlv
described the incident, apart from the incident, discussinns
were made on what female is, the probable wavs Of gexual

indulgence etc.

The second rule of parajika offence is recarding
theft, and the commentator enumerated a story of one monk,
namely, DThamiya, who collected wood without anybody's
permission to construct a hemmitage, The commentator

described the various theft and probable ways of theft,

In this way the other two parajika offences vere
also descrided by the commentator by giving various examples
of suicide, personal gain, and probable ways of suicide and
personal gains etc.

The Sanghadisesa offencCes were alsp came into
discussion in this way. The cammentator discussed every
things including, whether the touch of the women is inten.
tional or accida;atal, whether the contract is with his
mother, sister or with other women, Various types of oirls
and wives, What constitutes an offence ard the exceptions

of the of fence etc.



Patimokkha not only carryinr the ancispt Customary
Buddhist rules, it also carried the vivid historv and
soclology of India from sixth century B.,C. The commentatar
had little left to unexplain the Buddhist history, socioclogy

etc.

In the Nissaggiya pacittiya section also, the
commentator explain many illustration and similies, or what
circumstances the Buddha had to fommulate the rules for the
monks, The Nissaggiya pacittiya open with giving one
example of one Hatthaka, a Sakayan monk, who had made a
false statement. That is why the Buddha laid down rules that
any one who utter false words would be guilty of paccittiva
offence, In this way, the commentator discussed many thinos
regarding false statement, disrespectful words towards others,
In this way, patidesaniya and sekhiya rules are also concisely
commented by the commentator. The Bhikkhuni Vibhanaca
consisted of seven groups of offences, Apart from the four
parajixa offences mentioned in the Bhikkhu patimokkha, other
four offences are also included in the Bhikkhuni patimokkha,.
For example, with the evil intention, a Bhikkhuni must not
touch the middle part of a2 male person., The commentator
mentioned the four rules with same real stories of the

lustful intention of the Bhikkhuni's.



In the Sanghadisesa seven rules are taker <ra~ +he
Bhikkhu patimokkha, apart from these seven rules, oth~r tor
rules are also specially mentioned for the Bhikkhnis. k-

ten rules are regarding law suits, reqarding the restrictisns

of nuns moving alone, contract with male etc.

The Nissaggiya pacittiya consist of thirty rmiles,
out of which eighteen rules are taken from Bhikkhu patimokha,

The rules are framed for same petty offences, and the commer-

tator laid down the rules describing some stories.

In the paccittiya section the commentator commented
on ninety six rules, All total rules of the paccittiya is
one hundred and sixtysix rules.

In the patidesaniya sections, nuns are restricted to

take some thing like oil, honey, fish, meat etc.

The Sekhiya and Adhikarana samatha are some with *+he
Bhikkhu patimokkha,

Apart from the Bhikkhu and Bhikkhuni patimokkha, the
Mahavagga and cullvagga are two most important books. The
Mahavagga described the development of the Buddhist Sancha,
Here various conversion of the Buddha with Yasa and fifty

four other friends are nicely described and the Buddha also



laid down certain rules regarding the admission of new comers

in the Sangha,

The next chapter of the Mahavaaga is recardincg the
institution of Uposatha. If any Bhikkhu committed anyv
serious offence, he was not pemmitted to remain s = memb- r
in the assembly. The third and fourth chapter regarding t .s
residence of the monks during rainy season, which is techni-
cally called vassdvasa. During the time of vassdvasa, a monk
was allowed to go outside only for some urgent reason. The
period of vassdvasa is three months, durinc the time of
rainy season. Various rules of the Kathina ceremony are

also available here,

The fifth chapter deals with the story of one
kolivisa, how Buddha had permitted the monks to use +he

shoes and various rules regarding the wearing of shoes,

The sixth chapter deals with the use of various
medicines by the monks, here special treatment of Jivaka's
the famous physician of that time is also mentioned., Tre
chapter not only deals with the Buddhist rules and regulations,
apart from that, interesting accounts of surgical operatiors,
various surgical instruments, and its use also mentioned

there,



The cullavagga is the continuatjon of tre Maravaqgga,
and in this way many rules and regulations are availahle {n
the ecullavagga alse. For example, various interestinc
descriptions of monasteries are available in the sixt» chapter

of the cullavagga,.

The entire story of dissension of Devadatta with the
Buddha is also mentioned in the seventh chapter, The charter
mostly deals with how 2 monk may be treated as a dissident,
and the various rules of Sangha Veda,

The esight chapter is regarding the rules of how a
monk received the other monks coming from outside or forest.
In this way, in the other chapters, various rules regardinc
the formmation of order of nuns, the adnission of Mahaprajapati
Gautami in the Sangha and various rules and procedure lajAa
down to the nuns, full descriptions of the two Buddhist

ocouncils etc,

The influence of patimokkha in Buddhism is tremendous.
In Hinduism, prayascitta or amny kind of secular punishments
were awaprded to the wrongdoers, 1° they committed the crime,
But in Buddhism, apart from the punistment awarded by the
Sangha or by the king, they had taken some preventive measure
so that crime may not be happened in future, In the “ull
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moon day, they have to confess before the assembly of the
monk that they are free from all the evils and pure by nheart.

They are bound to learn some morals precepts, for examrle,

(a) No killing,

(b) No stealing,

(c) No sexual indulgence,
(d) No false talk,

(e) Mo alcoholism etc.

Maximum importance was given upon the morality of
the monks, The patimokkha itself is a moral code of conduct,
rather than penal laws. That is why repentance was also
regarded as a form of punisiments, Buddha's view was abstain
from all evils, and purify the mind. Greed, 111 will,
zselousy etc, were considered dangerous for the wel fare of the
people. The patimokkha sutta appears to be a great work of
the Buddha, but he failed to anticipate, what the unrighteous
monk may do in future, which may destroy the image of the
Buyddha, Dharma and Sangha, Some delingquent monk misinterpret
the Vinaya and also specially the patimokkha rules. Durinc
the period of Tantrayana, some monks misinterpreted the text
that Buddha is full of love and compassion. So, definitely
he will forgive them, if they enjoy women and wine also. But
in fact Buddha wag dead against about the concept of enjoying

women and wine,
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Apart from his fajilure of anticipation recariing the
future of patimokkha, the patimokkha of Mula-sarvastivadins
and the general patimokkha of Bu“dhism have some differences
also. The chapters of the Mula-sarvastivadins patimokkha

are given below :

(1)
(11)
(111)
(4v)
(v)
(vi)

Pravoajya,
Posadna,
Pravarana,
Varsa,
Carma,
Bhaisajya,

(vii)Civars,

(vii)
(ix)
(x)
(x1)
(xi1)
(x144)

Kathina,
Kosanubaka,
Karnma,

Papdulohitaka,

Pudgals,
Parivagika,

(xiv) Posadhasthepama,
(xv)

(xvi)

Sayanasena,
Sanghabheda,

Both the Pali and Sanskrit preserved the old
tradition of Buddhism, though slight changes are also there
in the Mula Sarvasti Veda or the Sanskrit Patimokkha Sutta,



In the Sanskrit version of the patimokkha, various stn-iog
were given in details, but in Pali patimokkhz, thev +rie” to
avoid the stories, similies etc, Despite their differerc-s

they followed the same disciplinary rules of Buddhiser.

The first chapter of the Sanskrit text is prowatva,
Here 3uddha laid down certain rules and regulations v +hn

new monks and also for the ordination of the new comers.

The second chapter is known as posadha in Buddhist
Sanskrit and uposatha in Pali, It deals with the ingtitution
of the fortnightly assembly or the upasatha., A monk has to
attain the ceremony, but if any serious charges levelled

acainst him, then the monk is not allowed to attend the
assembly.

The pavarana and the Varsa the third and fourth
chapters deal with the monks residence during the rainy
season. The practice, stay in one place in the rainy season,
was common during Buddha's time among the Jainas and alsc
among some of the recluses, But Buddhism was very much
strict in the application of the rules of varsavissa. Durina
the three months of rainy season the monks were askel to
stay in one place. Of course in scme special circumstances,
a monk may be allowed to go outside only for one weekx., it

the end of the assembly the general gathering or the assembly



of the monks are known as pavarana,

The fifth chapter described how on certain conditinns
Buddha allowed to use the shoes t» all monks, here the chanter
begins with the story of a monk, known as Sona Kolivisa. His
body was so delicate that without usinc the shoes he camnot
walk in outside. Buddha specially pemmitted him to use thre
shoes., But he objected that being 2 monk, he alone nev-r
use the shoe., Then the Buddha allowed to all monks to use

the shoes,

The sixth chapter deals with the medicines used bv
the sick monks at the instance of the famous physician,
Jivaka. Here, how the monks enjoyed the various medicines
and surgical aids offered by the famous physician Jivaka is
nicely described, Apart from that, the ability of the Jivaka
as a physician is also mentioned from place to place. Other
references regarding the monasteries fixed with doors and
windows, provided furnishers for seats and beds etc. are
described very nicely, various stories and similies are also
available in this chapter.

The seventh chapter deals with the dissensions of
the monks amornc the Sangha during the life time of the
teacher., A relative of the Buddha, Devadatta always triecd to

create some‘trodble in the Sangha. Devadatta was the le:ler



of the dissident group of the monks. iHere, some speciu:
references are avallable regarding the discussion of the
various sakayan youth, Devadatta, Ananda, Urali, Bha dive,
Bhagu, Kimbila etc. Devadatta, even tried to kill the Buddha
with the help of his friend King Ajatsatru, Devadatta
demanded that some special rules should be made for the
Sangha, and the rule should be followed by every monk. He
demanded that (1) the monk should live only in forest,

(2) the monk should exist only on, (3) monk should dress ir

robes made out of rags, (4) monk should not eat fish or meat.

The absurd demand made by the Devadatta totally
rejected by the Buddha, and Devadatta formmed a group of
dissident monks, which was known as Songhaveda in the later

period.

The eighth chapter related with the instruction
that how a monk of particular locality received the monks of
other place, and the monk who is coming from the forest. The
monk has to look every comfort of the guest monk.

The tenth chapter, regarding the admission of tre
women in the Sangha and formation of the order of the nuns.
Women were admitted in the Sangha or the order of the nuns at
the instance of Mahaprajapati Gautami, the mother of lore

Buddha and venerable Ananda advocated on behal f o° the
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Gaytami and other nuns for their admission in the order of
the nun. It is mentioned in other chapters also that Buddha
was reluctant to give admission, the women in the order of
the nun. Though he admitted the women in the order of the
nun, but he imposed eight disabilities (garudhamma) on the
nuns. The master first gave advice to the nuns that they
should follow the instructions of the monks, and they should
take guidance of Dhamma and Vinaya from the monks, but later
on, it was found that, in many times the monks were not well
versed in Dhamma and Vinaya to help the nuns in the ecclesias-
tical matters, That is why Buddha permiti:ed the nmuns to
perform the ecclesiastical work by themselves, and special
code of conduct were laid down for the nuns, Here, detailed
discussions were made regarding the dress, toilet, seats,

beds etc., for the nums.

In the Mula Saravastivada Vinaya, a historical
description is also avaijlable regarding the first two councils
held respecti‘vely at Sattapamiguha of Rajagoha and Valikarama
of Vessali, The aim of the first two councils was to record
the Buddha vasana or the Sayings of the Buddha. The first
council was presjided by Mahakassapa and Ananda took an active
part in the first council, He recited the whole discourses
delivered by the Buddha, and Upali recited the whole Vinaya
rules or the disciplinary code of conduct.



162

After a long period of one hundred years the second
Buddhist Council took place in Vessali. Some dissident monks
created trouble regarding the applicability of some o the
disciplinary code of conduct., Specjially the Vajji puttaka
monks of Vessali created the troubles. The deviations were
declared illegal by a group of eight monks, four from the
dissident group and four fram the orthodox group of monks.
Though the main problem was soved by the eight monks both
from the dissident group and the orthodox group, but not all
the monks accepted the findings of the groups and a new sect

emerged from them and they were known as "Mahasanchikas",

The growth of Buddhist code of conduct was conti-
nuing after the death of the Buddha also, The death of the
Buddha was a setback to the entire Buddhist community. Though
Mahakassayapa, Ananda etc. confidently handled the situation,
in the later pericd many deviations had taken place in the
Buddhist Sangha, Specially in Mahayana, Hinayana and
Tantrayana Buddhism,
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Chapter VI

THE BUDDHIST AND THE HINDU VIEWS OF PENAL JUSTICE

"Discipline is the ethos of Buddhist monasticism,
the trail head of the path of purity leadinc to Nibhana and
the fiber of the communities spoul, a2 means to salvation and

the nucleus of communal identity."l

Buddhist view of penal justice is something
dif ferent from the Hindu view of penal justice., In Buddhist
renal justice, morality is strictly observed in comparison
with Hindu penal justice. Even in religious sanctions also
Buddhist views of penal justice are more strict. Vinaya
governs the entire life of monks and nuns of Buddhist Sangha,
To maintain the monastic life, some basic rules were necessary.
So Vinaya rules are some codes of conduct, not penal laws,
which are very common in Hindu penal laws. The basic cndes
of conduct which are available in Vinaya pitaka, have changed
from time to time to meet the develorment of the society.
Vinaya rules were specially prescribed for the monks and nuns,
not for the layman., On the other hand though Buddha ‘unctioned
as the supreme authority like the present day sovereign
authority, he never prescribed severe penal sanction tn a
delinquent monk, like the kings of his time. In Austinian

sense, we can't say that Buddhist law is same with positive



law, as the Hindu rulers believed in those days. As i+ 1s
aptly mentioned by John C. Holt, "Even though, the Fudtha

can be understnod as functioning in the same manner as 2
sovereign aunthority, his role in that capacity does not
provide us grounds to argue that Buddhist law represents the
type of positive law that Austin argues for. The validity of
Buddhist law does not abide, ultimately in the fact trat +he
law is commanded by sovereignty. Rather, its validitv ard
applicability rest upon consistency with a hicher nomm,
conclusive to realising the soteriological goal,"*?

Though, Buddha functioned as the sovereign authority,
hig aim was to attain the highest goal, the Nibbana, upholding
the moral ideas and condemning the evils in a person's 1life.

Everything was oriented towards that end in view,

Buddha was more concerned in maintaining the special
ident ity of the Sancha, as such he was not at all interested
in ruling of a state, though he was friendly with many kings
at his time, and gave various suggestions to the kings from
time to time., Another difference is, Vinaya govern only 2
particular community of the society, but the secular penal
laws govern the entire society. So, in Vinaya scope of
positive law is very limited. According to modern legal
scholars justice never discriminates one's age, sex, colour,

class ete. But Buddhist idea of penal justice is to some



extent narrow, because it is mainly concermed with the

monastic life,

As it is aptly mentioned by the John Rowls, "Justice
is the first virtue of social institutions as truth is of
systems of thought."3

In India, the idea of justice originated from the
Vedas, and it has taken a definite shape during the Buddhism
recognising the equality among caste, sex etc. In Hinduism
the concept of justice was maintained in theory: caste and
sex discrimination was widespread in ancient time, and more
or less, it is available in modern day society also. But
Buddhist idea of justice is above all these discriminations,
despite the feudal system prevailing in those days, Justice
in those days was an ideal and realization of truth, Legal

justice and orderly principles are the later development.

Byddhist view of religjons apd pepal justice:

The entire Vinaya text deals with the code of
conduct of the Buddhist monks. Though, Buddhist views of
penal justice have many similarities with both Hindu penal
justice and modern Anglo-Indian penal justice, but Buddhisam

gave maximun importance on destructions of all sorts of
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evils, denying some individua)l hapriness, like owning

private property, abstention from sexval happiness, abstention
from perfume, garlands etc. There are so many restrictions
that individuality is completely deried, because individual
happiness is the root cause of all evils. So, wher a person
wanted to enter into the Buddhist Sangha, he was given three
requges and five precepts. Apart from that, he hasz to shave
his hair, take proper bath, and use the traditional yellow
robe, to destroy individual ego, and to lead a pious life,
free from all evils, including the criminal activities.

Killing of living beings is forbidden for the
Buddhist monks. Even supporting speech to kill others is
also prohibited,

*The use of speech in killing others is also
equally serious. A sramanera should not preise death with a
mind to make others commit suicide, nor should look for the
services of a murderer, not appoint any one also to kill

another person. nd

Here, it is clearly described that, one should rot
by anyway take part in killing an animal directly by him or
throuch some one, If he kills a living being indirectly
through some one, responsibility would definitely €all uror

him. In Buddhism, always mental element is taken into
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consideration in comparison with other systems of thoucht,
Essential ingredients were specifically mentioned by the
Buddha himself, like the present day penal system cof any
civilized country. Even previous arrangement to kill any

living being was also held illegal.

"Not only with these methods a sramanera is forbidden
to kill others, but he is not allowed to make use of even
purgatives, poisons, weapons, etc, for the purpose of killing

living beings. w3

To meet the growing demands of the society, the
Buddha, in this way prescribed various rules "to do" or "not
to do" the acts. It was possible for the Buddha because he
never prescribed rules and punishments for the entire society.
He prescribed rules and punishments for the violation of rules,
and the monks were so few that it wes possible to cover +the
whole range of the crime and punishments for a delinquent
monk, Apart from that, there was no clear distinction between
crime and tort. So every civil and criminal offence was
treated as crime. But most of the Buddhist penal laws are
confirmed with the modern criminal laws, Hindu penal
philosopher'preuribed both religious and secular of fences
separately, but Buddha prescribed only the religious offences.

Secular offences did not take place in Buddha's code of



conduct. Retributive system of punishmenrt has no place in
Buddhism, They never think in temms of revence or vengeance.
On the other hand Buddha gave much importance on the reforma-
tive type of punistments. Buddha clearly mentioned some
special circumstances, where a monk cannot be held guilty for
the offence camitted by him. Some "excepting” like confuse
stage of mind, Abstentions of deliberate, intution etc., were
specially mentioned by the Buddha like the modern day
penologist,

A}

"If a Sremanera kills someone alse due to confusion
in recognising the man intended to be killed, there is no
offence involving sbandoning of the vows (8mvara--‘t:y'ac;ﬂa)."6

Here is a difference between the modern penologist
with the Buddha, 1In modern penology there is no specific
difference between a person intending to kill or any other
person. But in Buddhism, if the monk intended to kill him,
then he has to suffer sanvara-tyaga offence, otherwise the

monk is simply guilty for committing a minor offence,

Apart from that criminal abetment, instigation etc.
were also nicely described by the Buddha, He forbids
various way= and means of killing a person. So instigation
to kill a person was held a great offence, as it is clearly

mentioned in the text, srighanacharasangraha tika,



*He should not point cut dangerous vlace lik:
bathinc place on the faank of the river where there lies
danger from snskes and water currents, to others with 3 mind
to cause them death."’

As the activities of the Sangha advanced, rules
framed by the Buddha became more and more complex, so 2 clear
distinction was drawn between intentfon to murder and mvrder,
and also the various ways of murder, So punishment was a)so
different for offences relating to human body. Punishments
prescribed in Buddhiam, not only for striking a man, it
includes animal also, Buddha distinguishes Adiffereat kinds
of hurt committed by a monk to some one, Prevention of crime
or the precautionary measure was remgnised by Buddhisr, In
Hinduism the measure was taken by the king through his spies.
Buddha clearly mentioned various punisiments for instigation
and conspiracy like the modem penal systems, Burldha
mentioned about various offences and punishments so minutely
that even modern day pénologists are 3also ignorant about it,
and lack of various penal provisions in penal code shows
their inability., Apart fram that, in comparison with modern
penologist, Buddhism stress greater importance on morality,
Like other legal system, there was no any difference betvaen
law and morals, Every murder, attempt to murder etc, were

held immoral acts. Morality was the rule, standard of



behaviour in those days, As it is aptly Aescribed hv Dr. S,

N, Dhyani 1@

"Morality, therefore, is not merely a body of abstract
ideals but of living rules which are sanctioned by the moral
codes of a community and guide and control human behaviour in

the ordering of society."e

All Buddhist rules were regarded as livirnc laws in
those days, and their interest was to protect the Buddhist
society. The basic aspect of the Buddhist law is to realise,
protect, promote and serve the Sangha, Buddhist law developed
on the community itself, not from the legislation or Judicial
decisions like any other modern law, It was based on consent
of the people and whole heartedly followed by the people.
Buddhist laws are much wider in comparison with the secular

laws,

The distinctions between Sanvare-tyaga offence 2rd
minor offence clearly shows the depth of Buddhist laws in
those days, Murder was regarded one of the most heinous crime
in those days, and different kind of murder and its punishments
have been clearly mentioned in various Buddhist text, Various
exceptions of murder are also provided in Buddhist laws, like
modern days, penal provisions of exceptions to murder, r

Hinduism, capital punishment was one of the most cormonr
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punishment, even for a minor offence like, insult tn a
Brahmin by a Sudra. But in Buddhism, they never reqardied
capital punisiment as a formm of punisiment, In fact, the
highest punishment in Buddhiam is expulsion from the San~ha
of the delinguent monk. Though capital punishmert was not
regarded as a form of punishment, but like modern venal conde,
in Buddhism also various ingredients are clearly mentioned +o
charge a delingquent monk for the offence, murder. As it is

clearly mentioned in various Buddhist texts,

*While killing a man, five factors appear there,
These are Upakrama, arsanjna, narah, vadhakachetana and
Jivitaksaya, "9

Like modern penal code, Buddhist penal code 2lso is
full of relevant ingredients, Upakrama means preparation,
while killing a hunan being, Preparation must be there to
fulfil the various ingredients of killing. In this way
arsanjna means the person, some one is preparing to kill him,
must be a hunan being, or some one should not be confused
that he is other than huran belrny or from the class of human
being. Narah means human being, he must be sure that the
person he has already killed or he is going to kill is a
human being, Vadhskachetana me&ns mens rea or guilty mind.

In this way Jivitaksaya means completion of the of fencte of
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death. The offence of death has already been completed. In
case of punishment of death, Buddhist in ancient India gave
much importance in reljigious administration of penal sanction
and the secular idea of penal sanction did not find rlace in
ancient India, The punisiment for this type of offence is
samavara-tyaga, Samvara means who possess the vows, anc tyaga
means sacrifies or renounce., Buddhist laws are not like
lawyers law in & strict sense. Buddhist law is full of
ethics and morals, 8o, not only killing man is prohibited

by the Buddhist law, but killing other animals is also
prohibited by Buddhist law, So prevaration of meat srecially
for a particular monk is also prohibited.

A sramaners should not take meat or the like, which
is specially prepared for him, for he may, due to greed
roused by it, do the act of killing.*0

In Buddhist law, other crimes like theft etc. is
also properly explained, giving various ingredients of theft
like modern penal laws, In modern penal laws the necessary

ingredients of theft are -

(1) Dishonest intention to take property,
(2) The property must be movable,

(3) Tt should be taken out of the possession of another
pPerson,



{4) It should be taken without the consent of th#t
person,

(5) There must be some moving of the property in order
to accamplish the taking of it.

So, in Buddhist law alsp various inqredients of
"theft" were also mentioned, In Srighanacarasangraha tika
various ingredients like intention to steal, consciousness
of stealing and the sense of gain etc. are speciallv mentioned

by the author.

Various acts consisting of slight harm were alsc
recognised in those days by the Buddhist law. It was recog-
nised in those days as trifles like the Roman maxim “de minimus
non curat lex" law takes no accounts of minor offences which
are negligible, It is mentioned in Buddhist law also that
one should not take into account very minor and neqlicible
offences, "If the thieves do not return the stolen bowl o~
robes, he should threaten them (should rouse in them €ear),
But he should not go 8o far as to report the matter tn +ve

king or his o::ourt:."11

Sex offences like rape, adultery etc, were also
dealt with according to the customs and their own rules.
Every sex offenCe, taking delight from women, men or other

animals explain differently and dividely. All this natural



or unnatural sex offrnces was technically called kea-tacarvara

and the person concern Ceases to be 2 Yati,

Apart from various sex of fenCes and its punishments,
Buddha also prescribed various nomms for both male and female
to maintain dignity and honesty in the society. So oraisina
various organ of wamen lustful guesture etc. were also
prohibited. Sex offences were analysed by the Buddha vividly,
even modern penalogy is also not very clear in this regard in
comparison with Buddhist penal philosophy. Buddha even
restricted the beautification of body and face to control the
mind and to minimise the sex offences, Apart from that
beauti fication cayses untoward lust, indisciple, ancer etc.
In this way in Buddhism, the concept of individuality is to
some extent devied, Buddha restricted on owing of private
property also, because greed is the root cause of all evils.
Buddha was generally concerned with the religious sanction,
not with the secular pena}l sanction of law, Of course,
according to various Pali literature Buddha was friendly with
many kings of his time and had given advice from time to time
regarding the administration of penal Justice by the king.

Ag it is mentioned earlier zlso, that Buddhist penal
code enforced to purify the Sangha, so that monks keep them-
selves clean in their dally way of life. Buddhist laws are

holy laws for the believers of Buddhism, that is why the



validity of Bulcdhist laws can’t be questioned, r.noti. »
important aspect of Buidhist laws are law and religion
overlapped each other, and law 1is considered as the brenc' of
Dharma. Buddhist regarded religious and eririnal lavs cs body
of speculative ideal which cannot be changed, Moregver,
Buddha was sure that severe punishments can't help in relucing
crimes., Similar nature of punishments are avajlable in Hirdu
penal philosophy also, which is technically called "Prayaccitta",
Both Buddhist and Hindu way of punishment is the way o7 ruri-
fication by realising the past misdeeds. It checks tre
criminality in society. The aim of Buddhist laws are con‘ession
of the past misdeeds, begs pardon from the Sangha, and firal
determination not to do the same misdeeds in future, Buddhist
system of confession and Hindu system of Prayascitta is so
popular among the people that it is regularly practised in
every Buddhist and Hindu countries even today also., The
system is still popular among the general people because,
canplete co-operation of the mind of the wrongdoer is possible
only in the system of expiation and confession in Indian
thought. But in the gystem of punisiments wilful co-operation
from the part of the ¢riminal is impossible,



Eindu views of reljgious and penal justice:

Hindu views of penal justice not onlv reculate the
relationship between man and man, It also regulates the
relationship between God and the common people. Becanse of
these divine relationship between God and law, accordin~ t»
Hindu religion, it is valid law. So, it can't be violated
by any Hindu. Like every other religion, in Hinduism also
we get a distinction between rule of law and rule of religinn,
Religious code try to remove the sin from the soclety, but
the penal code only try to remove the crime from tre society.
Manu, the great Hindu law giver classified sin into four
divisions, Mahapataka, Anupataka, Upapataka etc. lMahapatakas
are the highest form of sin, like killing Bralmana violation
of bed drinking wine etc. Anupatakas are similar type of sin
with Mahapatakas, Upapatakas are the smaller offenCes like

killing cow, assulting one's father, mother, teacher etc.

Pataka : Pataka or sin is a very complex phencmena. It is
very difficult to define, simply we can say that, violation
of 1aw laid down by God is sin or pataka,

In Rgveda, it is mentioned that, "Sin is due to

fate of human being, due to intoxication anger etc."12
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In Bhagavad Gita also Xrishna angwerad =0 «yjun- that
"It is lust and anger spinning from the element (Guna) of
Rajas (Passion) that are the enemies of the mar in tlis world.u

In early periods acting contrary to dharma was
regarded as sin or pataka, Pataka or sin disturbs one's
personality in relationship with his own Dharma, i.e,, his
relationship with God, Varna etc. So, it may not distvr™ in

the smooth running of the society.

In Rgveda a clear distinction was drawn between
various sins and it was divided into seven grades, for cxample,
theft, violation of bed (of the guru) murder of Brahmana,
murder of bhruna, taking wine, repentance of the same sin‘ul

act and telling lie,

Prayascitts ¢t Prayascitta means the self inflicted punish-
ment by the wrongdoer himsel¥, and to remove the sin the
wrongdoer prayed for mercy before God, Brahmara and the
assembly of the people. Apart from that, there are various
other ways of reducing sin., For example, confession be o2
the assembly of the people or while begging alms, Repent nce
by the wrongdoer for his own misdeeds, Pranpayama, Tapas,
l'loma, Japa, Dana, Upavasa, Tirtha Yatra etc. are the vari-~us

ways of prayascitta, In prayascitta camplete purity o hurt,



detachment, abstinence from food and &rink etc., are nncegsary
to purify his body, mind and soul., Generally 3 well-verse
assembly of Brahmanas can prescribe the vidhis of prayascitta
to a wrongdoer. Of course, the assembly of the Zralmanis can
reduce the prayascitta to a wrongdoer, if it appears th:oi,
the person 1s weak, old or child of tender age etc, Jut the
prayascitta can't be reduced out of fear, greed etc. In
prayascitta system, no physical punishment is mentioned, but
pecuniary imposition are mentioned everywhere, Generzally the

term "Dharma Dapda" is applied for the pecuniary imposition.

"Prayascitta or penance should be given after taking

the Dhama danda, whoever violates this rule he will alss he
14

a sinner.*
Prayascitta system is against the physical punish-~
ment, but instead of physical punishment, fine and conf==sions
are regarded as the way of deterrent and reformative methods
of punishments. The assembly of the Brahmanas should he
well-versed in all Shastras to prescribe the real 'Danda’ tn
the wrongdoers. Of course, while prescribe punishment
towards wrongdoers they have to take into consideratinn the
varna and caste system of Hindus. In some cases punisiments
towards Brahmanas was always high, and in some cases ovunijsh-
ment towards Sudras was always hich. In this wav punishment

towards Khetria and Vajishya were also according to their own
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Varna, In this way "Dharma Danda" differ from one to snother
according to his Varma or caste. But "Dhamma Dande” is nust
for everyone, If some one prescribe prayascitta without
taking the "Dharma Danda" he is also regarded as sinner. "he
imposition of "Dhamma Danda® or Fine was not uniform to =211
persons. The econamic condition of the wrongdoers were 2lso
taken into consideration. During the time of the imposition
of Dharma danda, it has to see that the person impose the
Fine is rich or poor. If the wrongdoer is a rich person,

then he has to pay more in comparison with the poor person,

In early period the fine impose for pravyascitta was
known as "Dhemu", Dhenu means cow. The wrongdoer has to
give cow or the value of cow to the assembly of the praya-
scitta imposing authority. But the danda or the fine giver
to them were divided into four divisions, The danda giver
gets one portion, the religious assembly get one portion,
One portion is divided among the common people ard the last
portion is for the king.

"For a rich person, the pecuniar value of prayscitta
is Rs, one and twenty five paise, who has no much money for
him twelve annas and for a poor person four annas for one
Dhenu of prayscitta, and this Dhamma danda has to divide
into four divisions, one for the Danda giver, another

division for the religious society, one another divisjon for
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the king and the last division should donate to the layman."ls
For those persons, who can't provide Dharma Danda,
alternative arrangement are also made for them., TFast is one

of the laternative way of prayascitta,

"In the fasting of préyascitta, one can eat only
early in the morning for a day for three days. For another
three days one can eat in the evening only without begging he
can eat for three days. Fasting, for complete three days, one
should avoid meat, fish and sexual intercourse for this
period of fasting. In this way, if one can camplete twelve
days of fasting, then he has not to gor for one dhenu
prayscitta."” 16

The ingredients of various offence, like common
intention, mens rea etc. are also specially mentioned by the
Hindu law givers, The main ingredients, according to Manu
can be divided into five divisions. They are "Vadhi" who
kills, "Prayojika Karta", who gives order to kill, "Anumanta
Karta", who has clear idea regarding the offence, “Sakshata
Karta®, who himself kill by taking the weapon in his hands,
"Anugraha Karta®, who helps the offender in killing, “"Nimita
Bhagi® for whom the offence was cammitted. For all of them

prayascitta must be in proportion to their crime.
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According to Manu -

*Saksata prayojakam cajva tatranugraham kila,
Anumanta himantasca khyata panca vidha vadhi , *17

Hindu customary laws considered special circumstances,
and circumstancial evidence, while awarded prayascitta. So,
the nationality, time, age and the nature of the of fence was
taken into consideration, while awarding prayascitta to the
wrongdoers. So, due determination of various circumstances

was essential in Hindu customary laws,

According to Vishamitra -

“Penance has to be enjoined after due detemination of
the circumstances, the age of the sinner, the gravity of the

sin committed, the physical and financial capacity of the
18

sinner etc."”
In Hindu customary laws, liberal punishment was
awarded to the Bralmins, but in comparison with Brahmanas
severe punishments were awarded to Sudras, because Brahmins
were regarded as the superior class and the Sudras were
regarded as the lowest class in the Hindu Varna system. The
punishments awarded to Khetriya and Vajishya were also not so

much severe in comparison with Sudras, The reason behind
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the liberal punishments towards Bralmanas mey be because of
the fact that, Brahmanas during ancient times were regarded

as the most honest and virtuous class of the soCiety,

In Hindu customary laws, the system is still
continuing. So, killing a Brahmana was regarded one of the
highest punishments in ancient Hindu customary laws, and
today also it is valid in the Hindu customary laws,

According to the Great sage Yajnavalkya -

"A killer of Brahmin has to undergo penance for 12 years,
otherwise the simmer be expiated by giving awey 360 cows. "9

Bralmanas were regarded as the highest class in
ancient India by virtue of the honesty and virtuousness, but
surPrisingly the punishment awarded to a Brahmana, who kills
a 'Sudra was "Mundana" or shaving of the head, Of course, in
some cases imposition of punishments towards Bralmana were

very severe,

The personal laws of Hindus, which are confronted
today in our society may not have been thouwht by an ancient
law giver., Of course, solution :o these problems are
available in various Hindu Shastras, and it gives us clues to

future revision of Hindu personal laws, Hindu personal laws
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deals not only with what the personal laws is, but it deals
alsp what the personal law ought to be. The Hindu views of
personal law is now rapidly displaced by Western legal
institutions and culture, Buddhist personal laws have some
similarities with the Hindu personal laws, because the origin

of Buddhist personal laws is the Hindu personal law.

"Rules of conduct were specifically laid down for
the monks who were followers of the Buddha. Most of these
were borrowed from Brahmanical tradition and consisted of
such prohibitions everywhere familiar in India, as not killing,
not stealing, not cammitting adultery, not fornicating, not
lying.'zo
Both the Hindu and Buddhist personal laws, sins can
be overcome by accepting the Jurisdiction of the law of nature
or law of God, and repentance and exposions is the only way
to achieve the judgement from the God. So, for the Hindus
and Buddhist sin are those activities which takes a person
away from the purity within that very person. Of course, the
ideas of morality or purity change from time to time.
Interestingly the prayascitta system prescribed in the Hindu
Dharma Shastras and the procedure of repentance prescribed in
the Vinaya pitaka for the Buddhist are remain the same fram

ancient times. Of course scme modification Oof personal laws
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of Buidhist apd Hinds laws are allowed, if it is based on
appropriate reason. Both in Hindu and Buddhist personal laws
mere allegation of 8in or crime was not sufficient, Due
investigation and enquiry was one of the essential conditions,
while awarding punislments to the wrongdoers. In Hindu personal
law, classification of punishments among various caste or
varnas was not orbitary. Reasonableness was one of the most
essential conditions while awarding prayascitta. The object
Oof the classification of Hindu personal law was always lawful.
It was made on good faith. Now in the light of present day
social condition we may criticise the prayascitta system, but
in early periods, Hindu law givers were correctly understanc
and appreciates the need of its own people. The discrimina-
tion to which we are pointing were based on adequate grounds,
Classification may not be always scientifically perfect and
logically complete, which is recognized by our present law
also. The classification made by them were mostly on histori-
cal reason, In community from both civil and criminal process
is still recognized in most of the countries in world, to
those persons who belong to the royal or priestly class.

Hindu classification of punishments was not based on caste
system only. Hindu law givers considered other objects also
like age, economic conditions, social position etc. Thus
young of fenders were classified from the old offenders.

Economically poor offenders were classifjed separately from
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the rich offenders etc.

The four divisions of Hindu varma svstem was not
common among the general people. The divisions were amonc
Gods also. Commenting on Ajtareya Brahmana I,2,3 Sayanacaryya

observes -

“There are four caste among Gods as well, Among them
Agni and Brihaspati are Brahmanas, Indra, Varuna, Soma, "“udra,
Orahabta, Yama etc., are Ksatriya, Vasus, Adityas, Visvedevah,

Maruts etc. are Vaishyas among the Gods, Pusana is Sudra."n

The minute division of Gods were not based on poli-
tical reason, like the varna system of Cammon people. It was
based on tempersment and various nature of the Gods.

Hindu system of division or classification were so
carmon that they differential between various clasgses of

animals also,

“Not only among Gods and men but in the animal world
and the vegetable kingdom as well this caste distinction is
met with., Thus the goat is Brahmana, the horse is Ksatrivya,
and the ass is both Vaisya and Sudm.“22

So, ancient Hindu philosophers divided even arirmals

and vegetables also according to their nature and temperament.
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Divisions on caste lines amon¢c gen€ral people, we can say it
on political reasons, or their must have some vested interest
on it, But divisions on caste lines of animals and vegetables
is not at all for political reason, and we cannot say that

their is vested interest alse.

Ancient Hindus tried to divide the whole universe
and its creatures, according to their nature, quality and
temperament,

"In the vegetable kingdom palasa (Butla mono-sperma)
3

is Brahman and Durba (Sacrificial gress) is Ksatrivya.” 2
Lord Krishna himself answered to Arjuna in Gita that
*Tt is lust and anger springing from the element (Guna) of
rajas (passion) that are the enemies of man in this world
(Gita, III,37). 8o naturally due to lack of "Sat Guna or
good quality, there may arise raja-guna, and those reja and
tama gunas are the enemy of the people. So the prayascitta,
system of ancient Hindus were according to the nature and
temperament of the offender, The Brahmanas were considered
one of the most scber class people full of Sat gunad or good
quality. Contrary to that the Ksatriya, Vaishy2 or Sudra
classes of people were considered as full of Raja and Tams
Guna. So the degree of prayascitta were different accordina

to their own nature and temperament of the people.
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Personal laws of Buddhist and Hindus were so important
for the cormon people, even the king had jurisdictions in this

regard,

"The King had jurisdiction to punish sinners i+ they
did not agree to undergo the prayscitta prescribed by the
parisad.“24

On the other hand the main instrument of the community
against the wrongdoers is they may, at any time excommunicate
the wrongdoer, if the wrongdoer does not undergo the prayascitta
system. Contrary to that, the highest punishment awarded in
Buddhism or Buddhist person2l laws are the expulsions of the
delinquent monks from the Sangha, The worst offences,
according to Buddhism are known as parajika, parajika offences
are similar with Mahapataka of Hindu penal philosophy. But
in Hinduism, killing of 2 Bralmanpa is regarded as the highest
offence, but in Buddhiasm as there is no any class distinction
killing of a person is regarded as the highest offence or
parajika,

Parajika offences are those offences like, lack o*
self-control. Buddhism regarded self-control as one of the
most important way of realizing Nirvana and it helps himself
to curtail the needs of a physical person and remove every

trouble, Theft is also regarded as parajika offence in
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Buddhiem. Murder or conspiracy of murder etc. are 2180
regarded as the parajika or the highest offence in Buddhi sm,
The second category of offences regarded in Buddhism are
known as sanghadisesa, If a monk commit any sanchadisesa
offence, in that case the monk may be susrended temporarily
from the Sangha. It mentjioned various of fences like €al se
accusations, illicit relations among monk and nun, obstiracy
etc. Apart fram that, the other offences are Aniyata,
Nissaggiya-pacittya, pacittiya, patidesaniya, Sekxhiya,
Aghikarana-samatha etc. We are going to discuss these

of fences in details in other chapters, There are manv

dif ferences between Hindu personal laws and Buddhist personal
laws, but Buddha never contradict with the Hindu personal
laws and philosophy. On the other hand he excepted same
doctrine from Upanishad of Hindu origin. But Buvddha ralsed

his voice against the domination of Traivarnika.

Hindu personal and penal laws also borrowed many
ideas from Buddhism. In the concept of Sila, Buddhist
classified physical and mental action separately, for example,
the three physical acts are killing, stealing and adultery.
The four vocal facts are, lying, malicious speech, vocal
speech, frivolous speech etc, which I have discussed in the
second chapter in details., In Manu's code of conduct, we can

notice many similarities with the Buddhist idea of rersoncl
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law and its concept of Sila,

*When we look into Chapter XII of Manu's Book nf
law, We are struck by the close affinity between its ideas
and terminology and those of Buddhism. The Book o" law,
while explaining the ten varieties of the ummeritorious act
says, "Coveting the property of others, evil thought and
vain attachment are the three act of mind; harsh words, false
speech, molicious talk, and frivolous are four acts of the
tongue, stealing, killing, and intercourse with another man's
wife are three acts of body. Again in verse 10, the
definition of tri-dandin, the mencant with the triple staff,
is given in trve Buddhist fashion. The person who has heen
able to bring under control all the three violances (dandas),
vocal mental and physical, is called the tri-dandian. This
fact is ample evidence of how Buddhian and Buddhist ideas
influenced ancient Hindu writers. Such cases of the borrowing
of ideas can be multiplied.“25

Both in Hindu personal and penal laws, some types o~
arbitrary punishment was prevailing in ancient time, because
the high caste Hindus 4id not give any type of opportunity to
protest against the arbitrary punishments with the development
of Buddhism, these types of arbitrary punishments were
completely checked not only in Buddhiam but in Hinduism also.



With the develorment of time forms of punishments Fave alsc
taken different shape. Harsher forms of punishments were
ignored by the ancient law givers probably it is because of
the influence of Buddhism in Indian society. Manu, the great
Indian law giver systematically prescribed four forms of

punisiments,

"Vak.danda or (warning), Dhik Danda (Censure), Dhara-
danda (fine or forefeiture of property), Vadhadanda (a1l
sorts of physical punishnents)."zs

Except the Lokayata philosophy, all system of Indian
vhilosophy believes in Karma phala. Indian people are mostly
concerned not with this world, but with other world. Everv
Indisn people have a great fajith in the theory of Karma
vipaka and punarjamma or rebirth, So, both in Hindu and
Buddhist society the theory of rebirth and Kama vipaka tried
to prevent the eriminality in the soclety. According to
Indian philosophy, the present life is the result of our
past life, S8pecially, Hindu philosophy believes that soul is
immortal, and there is a chain of birth and rebirth till one
attain the highest goal the 'Moksha' or salvation. According
to Hinduism, the present birth is not important, the only
important thing is Moksha. According to Veda, the soul ic
immortal, only the human body is mortal. A person obtains

pleasure and pain through Karma in the present birth, but
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through knowledge (Jnan), one becomes pure and attain +he
'Moksha' or liberation. Hindu philosophy, apart from the
Xama-phala, believed in destiny also. Our present life is
running in the interaction of both Karma and destiny.
Bhagawad Gita also propounded the theory of Kama, and
according to Gita complete inaction is death, So Xamma is
necessary in our life, but one should not wait for fruit of
action or Kamma-phala, The fruit of action is in the hand of

the God. So one should not be mindful about his Karma,

Indian law reflects all the theory of ancient Indian
thought, "It is a comprehensive code to regulate human
conduct in accordance with the umalterable scheme of creation
and to enable every one to fulfil the purpose of his birth,
The whole life of man considered both as an individual and as
a member of groups (small or large) as well as man's relations
to his fellow men, to the rest of animated creation, to
superhuman beings, to cosmos, generally and ultimately to God,
come within the purview of the Dharma Shastra. Among the
duties that it lays down are both self regarding and
altruistic, those to the living and to the dead to those who
are alive and those who are yet to be vorn. "2’

In this way, all duties were alsp binding, and it
does not matter whether it is a legal dAuty or other duties,



2nd under theése duty norms, it may be the legal nomme or
other noms. But, under it emerged the secular laws, Seo,
in the later period a clear distinction was dr&wn between
rule of law, and rule of religion. So, according to Hindu
Shastra debt is both a2 legal obligation, as well as a pious
oblication., Though Hindu law is not coming from a sovereign
authority in the Austinian sense, but people obeyed the law
at all cost. While dispensing justice in Hindu law, maximum
importance was given in Nyaya (justice) and Yukti (reason).
Nyaya and Yukti are two independent elements in Hinduism,
Judgement devoiding Nyaya and Yukti has no moral value,
Mimansa Shastras are the best example of it, The concept of
interpretation or interpretations of statues, is not a new
conception for the Hindus, and the same idea interpretation
is avajlable in Buddhism also, and patimokkha sutta is the
best example of it.

The only difference between Hindu law and Buddhist
law is, Hindu law givers mentioned regardinc the secular laws
clearly. But Buddhist law mentioned only the reliqious laws,
and the offender who committed serious crime was handed over
to the king and the king may punish the offender, acecording
to the procedure established by law. Buddhist law is not at
all concern, what is the procedure established by law in

sacular laws,
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In Hindu law, the establishment of court svster or
the constitution of the court was the duty of the kina, and
the great Hindu law givers Manu, Yajnavalkya, MNarada, :arasara
etc, were behind the idea of court system. According to this
system, the king is the suypreme judge, and the king may take
assistance from the councillors. Both the king ané the
councils should be well-versed in Vedas and other Shastras
concerming lawyal matters. Apart from that it was the
practice of the time that they should be impartial towards
their friends and enemies. The constitution of the court was
also in odd nunber, three, five, seven etc. were the jumber
of Judges in the court to get the proper judgement. Peorle
thought that the judgement awarded by the kinc or the
appointed judges were inspired by the God, or according tc
Sir Henry Maine, the judgement were divinely dictated by the
Goddess of justice. Though the Hindu legal philosophers
believed in the supernaturalism, but they were not dresmers,
Their practical insight regarding legal thought and philoso-
phies are being appreciated by most of the legal philosophers
of the world, Hindu law arose for the benefit of the pepple,
80 that injustice never arise in future in the society. Tor
the Hindu law justice may be done at any time and at any

place. 5o, for them justice is an ever green synthesis.

In most of the societies, most of the crime and

other like nature offences were treated as tort, and the
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wrongdoer has to pay the compensation to the injurec nertv.

In the Hindu system of law also , specially in the prayascitta
system, money was given for compensation 3and the money was
divided (in case of prayascitta) among the king, Bralmana,

and among the assembly of the people, and the wrongdoers own
community. It was prevailed in other system of law also. But,
contrary to that in Buddhism, the system of compensation was
not prevailed among them, They thought that repentance was
the only way out to eliminate the prevailing crime among the
Buddhist community. In the Hindu system of law, speciallv in
case of personal law, the wrongdoer has to pay the value of

a cow, i.e., 'Dhenu’ and the pecuniary value of the Dhenu
were detemined according to the nature of the crime. The
‘Prayascitta'’ system and fine imposed through prayascitta is
nothing but a tortious action, and physical punishment was not
imposed upon them. Even in case of 'hamicide’ accordinc to
the 'Prayascitta' system of the Hindus fine imposed upon the
wrongdoer is sufficient and physical punishments has no plsce
here. In the later period apart from the fine imposed by the
king and the assembly of Bralmanas, the king awarded some
physical punishments also, The physical punishments awarded
by the king was sometimes very harsh, for example, in some
cases, corporal punishments, mutiliation of limbs etc. —ere
very common to them. Apart from the time imposed uron the
wrongdoer, the physical punisiments imposed upon the wroncdoer,



was regarded as a duty of the king, It was recarded that, if
the king do not administer justice properly, he will be remar-

ded as a sinner in this world,

However, the tortious laws occupied a less important
rosition in comparison with the penal laws of India. Op the
other hand the scientific tortious laws are of foreicrn oriqgin,
and it is developed in our society in the modern period. In
ancient India, if the injury was the personal injury tren it
was regarded as torts and if the injury was of the public
importance, and violate the richt of the public as & whole, it
was regarded as a crime, Of course, Hindu law never recarded
the tortious liabilities as a serious of fence, as it is
regarded in the law of torts in England, Law of torts ir
England is systematic study, and we are following the same

principle in India,

Tort may be defined in this way -

"Tort as civil wrong which is redressible by an action
for unliquidated damages, and which is other than a mere
breach of contract, or breach of trust,

Thus, it may be observed that :

(1) Tort is civil wrong.

(2) This civil wronc is other than a mere bresch
of contract or breach o trust,



(3) This wrong is redressible by an actiorn for
unliquidated damag:;eax."28

So, law of torts in India was prevailing from ancient
time in India, But the systematic develomment of law of torts
is the western origin and the systematic development of law of
torts, borrowed by India in recent times. In modern times,
it is clearly discussed what is the difference between tort
and breach of contract or breach of trust. What is lituidated
damages and what is unliquidated demages? Liquidated damages
means the damage which has been previously determmined and
unliquidated dame is not previously detemined etc.

The wrongs which are comparatively less serious are
regarded as law of Torts and the wrongs which are more serious
are regarded as crimes, and it is considered to be a public

wrond.

The difference between modern law of torts and the
ancient Indian civil wrong is, Hindu law did not take a
serious view regarding amere in fringement of a private
wrong. Where as the modern law of torts are taking a serious
vows in this regards, Even it allowed to pay compensation
in such case, even if the person have not sustained any rea)
injury or dsmage, Our law givers totally ignored the coarmer-

cialism in law. So instead of money compensation, thevy
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placed more importance in honour and reputation. In ar~i»nt
Indla for minor offences, e.q., injury to rropertv, “smestic
animals, cutting trees and destroying crops, *raud e%c, tae
injured party was awarded compensation or damages. On %hre
other hand the law of crimes had taken an important role ir
ancient Hindu law. In law of crimes instead of damages, the
offenders were awarded punishlments by the king. Four kinds of
punishments were very popular among the ancient Hindus, e.g.,
censure, rebuke, pecuniary punishment, and corporal punishments,
Censure is the lightest form of punishments and the corporal
punishments are the most severe punishments. Punishments were
awarded according to the gravity of the offences, and varicus
other circumstanCes were alsp taken into consideration while
awarded the punishments like nature of the offence, time,
pPlace, age, social condition ete, Ancient Indian law givers
did not support the equality of punistments, Of course, there
are many reasons behind it, Practical experience and practical

reasoning were behind the unequal treatments of punishmerts,

Hindu laws in ancient India were harsh towards Sulras
and also to other low caste people, while the punistments
towards Brahmins were not very harsh. In fact, generaslly
Corporal punishments were not awarded to the Bralmins. There
may have many reasons for example, Brahmin by varna or caste

is a suyperior person. S0, a man may not fell angry, i€ the



person insulted by a Brahmana, or a man may fell =n-~rvy,
because he is insulted by a Sudra or any other man o low
caste. So, according to the injured person himself, the
Brahmana deserved less punishments and the other low ciste

man should get severe punishments. Of course in some cases,
the Brahmanas were awarded the highest punishments, for example,
in ‘Prayascitta’ system, for the same offence, the Brahmanzs
had to undergo severe 'Frayascitta' in comparison with other

caste people,

The offences were a}sp divided according to gravity
or degree of the offences, First degree of the offencCes were
treated lightly, Second degree offences were treated slight
seriously in comparison with the first degree offences, third
degree offences were treated very seversly. But for a
Brahmana, the punishments were imprisorment, banished or mark
of disgrace in his body etc. instead of the third degree or
the corporal punishments. From major to minor offences, most
of the of fenCes were enmerated by the Hindu jurists,
Trespass, encroachments on anothers property or land etc,
were regarded as a minor offence, and the punishments for the
minor offences were generally fine and not imprisornment. In
some minor cases also though, it seems very minor, for example,
try to destroy the evidence, or giving false evidence, produc-
tion of forged documents etc. were regarded very serious
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of fence ard nunishments were also Very severe for it,

Corruption among the Judges was also taken verv
seriously, In case of any bribe taken by the Judges came in
the daylight, then stern actions were taken acainst the
delingquent Judges. Minors were regarded as jmmune from crimi-
nal liabilities, according to some Jurists a minor up to
twelve years is immune from criminal liabilities, and according
to some ancient Jurist he is immune up to fourteen years of
his age. The punisihments prescribed by the ancient Indiar
Jurist for Brahmanas, minors, other of fenders etc. though
seem tO be inequal, vet many reasons are behind the idea.
Because the primary object of the law is to protect the peorle
from the anti-social elements, They regarded the punishments
as a source of purification of mind. Through punishments one
purifies his mind, and can go to heaven, Punishments satis*ied
the retributive, detterent, and reformative ideas »f the reorle
in the society,

In ancient Indian society, the same principles of
punishments were followed by the people, Though in religious
field, in Hindu religion people followed the prayascitta
system, in Buddhiasm, monks followed the path of patimokkha
rules, and purified their minds accordingly. In case of

secular punishments, king awarded the penal provisions to
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them, and Buddhist monks found involved in Sserious offences,
disrobbed by the Buddhist acclesiastical tribunal after proper
investigation and handed over to the king for the secular
punishments awarded by the king,



3.

4.

5.

lo.
i1,
12.
13,

14,

15.

16.

Note ces

202

Holt C, John, Discipline, The Canonical Buddhism of the

mido' P. 57
Rowls John, A Theory of Justice, p. 3

Sanghasena, A Study of the Sphutartha Srighanacara-
sangraha Tika, p. 15

mid.' Poe 15
Ibid., p. 15
Ibido‘ Po 16

Dhyani, S.N,, Law, Morality and Justice, Indian
Develorments, p. 7

Sanghasena, op.cit., p. 16
bid., p. 17

Ipid,, p. 21

Rig.veda, VII.86.6

Gita, III, 37

Yama, quoted in Vyavahara Darpana by Bhattacharyya,
Mohi Ram Deva Vidyaratha, pp. 1,2

Sattrinro Smatang, Dbid., p. 2

Manu, Tbid., p. 2



203

17, Manu, Inid,, p. 3
18, Vishwamitra, Ibid., p. 4
19, Yajnavalkya, Ibid., p. 4

20. Riepe Dale, The Naturalistic Tradition in Indian Thought,
P. 150

21, Basu, Jogi Raj, India of the Age of Brahmanas, p. 9

22, Ajtareya Bralhmana, 6.4.4-12 to 6.,4.4-15 quoted in India
of the Age of the Brahmanas by Basu, Jogi
Raj; Pe 10

23, Loc.cit,

24, Agnipurana, 168.1, quoted by Kane, P,V. in History of
Dharma Shastra, vol, IV, p., 76

25. Bapat, P.V, (ed.), 2500 Years of Buddhism, p. 309

26, vagdandam pratham kuryaddhig dandam tadanamtaram,
trtiyam dhanadandam tu vadhadandamatahparam.
(Manusmrti, VIII, 128)

27, Rangaswami Aiyangar, K,V,, Same Aspects of Hindu View
of Life according to Dharma Shastra, r. 62

28, Bangia, R.K,, Law of Torts, p. 4.



Chapter VII

CONCLUS TONS

In the foregoing chapters we have made a detailed
study of the Buddhist view of penal justice with special
reference to the Vinaya Pitaka, 1In order to facilitate
understanding, we have compared and contrasted it with the
relevant Hindu and modern Western views also. It was unavoi-

dable, Now we shall bring together our conclusions,

(1) Buddhist law is not as perfect a law as one could
desire, but at the same time we cannot ignore the influence
of Buddhist law in Indian society and in some parts of the
world also. Buddhist law is not a lawyer's law, and in the
Austinian sense, we cannot say that it is a positive law,
The high sense of duty prescribed in Buddhiam had a
tremendous impact upon the morality of the people. In a
sense Buddhist laws are some moral codes of conduct., The
same thing is applicable in the case of Hindu law also, Both
in Buddhism ard Hinduism, the concept of law anc morality
has an integral outlook for the welfare of the people. In
case of punishments also, Buddhism never believed in
deterrence or retributive idea of punishments, and the
importance was placed on mens rga or guilty mind of the
wrongdoers, Like the ancient and medieval Western legal
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philosophei:s, they were amainst the idea of absurd punishments,
for example, punisiments towards animals, trees etc.,, because
animals, trees etc. were devoid of guilty minds, The 2deec of
mens rea or guilty mind is one of the most important factors
of criminology. But it is surprising to note that, such a
rich legal idea or doctrine did not get the closest attention

from the modern legal scholars,

(2) Logical consistancy is one of the most important
aspects of ancient Indian legal philosophy. Mimémsa Shastras
of Hinduism and Patimokkha suttas of Buddhism are the best
example of it. Nobody can complain about the logical incon-
sistency of Buddhism and Hindui’am. Specially in the Hindu
Shastras, it is clearly mentioned that if there arises any
conflict between Dhamma Shastras then reason will prevail,
They had paid special attention to the fact that the rules
or the moral codes laid down by them might not be arbitrary

Or unreasonable,

(3) Western Jurists and some modern Indian Jurists also
have criticised both the Hindu and the Buddhist laws that
these are static and incapable of growth, But in our
analysis it is revealed that it is not true, because in becth
the Hindu law and the Buddhist law, the same pPersonal law is
applicable, The Hindu Marriage Act, 1955, The Hindu

Succession Act 1956, The Hindu Minority and Guardianship
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Act 1956, The Hindu Adoption and Majintenance Act 1956, etc.
are the best examples of it, The legislator from time to
time legislates various provisions for the Hindu people, and
the termm Hindu includes Jain, Sikh or Buddhist people.

According to Section 2 of the Hindu Marriage Act 1955 -

(a) Any person who is a Hindu, Jain, Sikh or Buddhist
by religion, i.e., Hindu by religion,

(b) Any person who is bom of Hindu parents (viz., when
both the parents or one of the parents is a Hindu,

Jain or Buddhist by religion), i.e., Hindu by birth,

and

(c) Any person who is not a Muslim, Christian, Parsi

or Jew,

In this way we can say that Hindu law or the Indian
laws are not static, They have the ability to progress.

(4) The personal laws of ancient Indians or the moral
codes of conduct had a tremendous impact upon the Tndian
people, Prayascitta rules and regulations are still very
much popular among most of the Hindu people. In this way,
the Patimokkha rules have & vast influence on the Buddhist
people, Apart from that, in most of the civilized societies,
it is recognized that the expiatory theory of anclent Indians

is one of the best theories to reform the dreaded criminals.,
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OFf course, we cannot say that it is a2 fool-proof theory.

(5) An important aspect of ancient Indjan law is +ra+
law and morality overlapped each other. Specially the
Buddhists have dealt with the moral codes more systematically
in comparison with other systems of religions. The concept
of "Sila" in Buddhism had a vast influence in ancient Buddhist
society, and also in the present society, the application of
Pancha Sila in the international politics is the best example
of it, Sila is the determmining factor as to whether an action
is moral or immoral, Perhaps, no religious system had
developed such a pure idea of morality as it was developed by
Buddhism, In Western countries also, they have treated +he
moral laws in different ways in the name of the natural laws,
However, Austin and his followers in the later period have
totally avoided this concept of law, But still, law and
justice are based upon morality. So, in the last analysis,
we can say that law and morality are co-related. In one word

we can say that morality perfects law.

(6) In the ancient times, the jurists were more concerned
with the religious laws, They used to treat the seculzr laws
differently and the religious laws in different ways. 1f any
delinquent monk violated the civil or criminal laws of the

state, then the punishments were given according to the
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rrocedure established by law. The delinquent monk was {irst
tried by a religious tribunal to decide whether the monk was
really guilty or not, If the monk was found quilty by the
religious tribunal, then the next procedure was to dicrobe
the delinguent monk and handover the monk to the secular
administration or the state administration for further trial
and punishment. In case of a lay follower of Buddhiam, he
was directly related to the state administration, so the
Sangha rules were not applicable to him and the secular laws
were applicable to him, If any monk committed any offence
he was treated as a general offender, and the punishmerts
awarded by the state administration were more severe in
comparison with punishments awarded by the ecclesiastical
tribunal, or the assenbly of monks.

(7) The storehouse of the Buddhist law, Vinaya pitaka
provides very little of lawyer's law or the positive law,
The highest punistment in Buddhist law for the delinquent
monk is the expulsion from the Sancha, and for same other
offences, confession before the assembly is the only punish-
ment. In our analysis, these types of punishments mav have
some effect in the religious assembly, but it has no effect
in the society, because it has no deterrent and retributive
effect, Some portion of deterrent and retributive effect is

necessary for our society, and without it, society will not
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survive. In the analysis it is seen that Buddha was concerned
with the Sangha rules and regulations and he was derendent on
the king in the administration of justice, and seculzr laws,
Buddha had a friendly relation with many kings of his times,
and he upheld the ideal policy of a goverrment for the
administration of the state,

(8) As for the origin and growth of Buddhist codes of
conduct, they are the most civilizing forces not only for the
Buddhist community, but to the entire human civilization.
Buddha not only prescribed the legal codes for the monks, he
also prescribed the ethical and religious codes also. He had
taught the soclety for forty five years and he had left many
instructions and guidance for the Sangha and the origin of
the Sangha rules alsp came from the Buddha, In our analysis,
the aim of the Buddhist codes of conduct are repentance and
Confessions by the wrongdoer, so that they mav attain the
highest spirituality. Another aspect of the Buiddhist code of
conduct was the removal of the caste system in the society,
and from the Bralmana down to a Sudre, were treated equally
by the Buddhist code of conduct. But in Hinduism the
Brahmanas were treeted di fferently and the Sudras were also
treated differently. Buddhism tried to 2bolish the caste
system in Indian society, and a person of any caste might

join in the Buddhist Sangha, The code of conduct in Buddhism
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was applied to regulate the life of & monk or to regulate

the Sangha discipline, Buddhist code of conduct is an
influence of Buddhist ethics., The Buddhist code of conduct
enunerated in the Patimokkha Sutta can be divided into two
divisions : (1) Bhikkhu patimokkha, (2) Bhikkhuni patimokkha.
The offence and the punisiments for the of fence are systema-
tically arranged. The worst offences are the pirajika
offences and the punishment for the parajika offences ic
expulsion from the Sangha., Of course the state administration
would punish him separately for the offence. In this way for
the sanghadisesa offence the punistment is temporary suspen-
sion from the Sangha etc. The other group of offences are
Aniyata, Nissaggiya-pacittya, Pacittiya, Sekhiya, Adhikarma
Samatha etc, In our analysis all these divisions of of fences
are, one kind of ethical influence upon the Buddhist nomms,
It has no legal value in the context of the present day
soclety. Of ocourse it has a great influence upon the Buddhist
community. Because today also the Buddhist community is
following the same path, which were guided by the Buddha
himself., They had taken the mental elements, as one of the
main reason for crime-causation, That is why, they have
treated abetment and instigatjon as one of the most heinous
crimes like murder, theft etc.
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(9) Another aspect of these ethical codes is to remove
the ego problem from the people, They regarded the ego
problem as the main reason of moral degradation and @ hindrance
in achieving the Nirvana, the highest Buddhist goal. ~“his
comes out of purity of thought. The Buddha, during his life
time, framed some rules accordingly. For example, the story
of Sudina, a monk, granted the wish of his wife for a chila
and it became a parafika offence., Buddha fremed the rule
accordingly., Here, the main aspect of the patimokkha sutta
is the purification of mind, because only the pure mind can
concentrate in the Dhamma. Enlightemment is possible, 1F the
mind is pure, The enlightened person broke all the bonds,
That is why, maximum importance was given in the nurity of
mind, 2nd repeatedly three opportunities were given to confess
the 8in, to a particular monk who had committed any wrongful
act, If after three times repetition also the monk 4id not
confess, his wrongful act, then he would be regarded as a
simmer, and in this way it would be a hindrance in achieving
the highest Buddhist goal, the MNirvana., The repeated recité-
tion of the Patimokkha sutta also enabled the monks to keep
their mind free from all evils, It helps in the ocontrol of
the brutal instincts of a monk to purify his body and mind,
Because, sccording to Buddhism, man is the composition of
body and mind. Abhidhamma pitaka, the most philosophical

work of Buddhism is concerned lonly with the purification of
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the mind of a person. Only & pure mind can attain the Nirvana,

(19 In the Buddhist code of conduct also, maximum ‘mpor-
tance was given to the guilty mind or pens rea. So, instead
of the main punishments, abetment or instigation were regarced
as the most heinous crimes in Buddhism., Buddhism recarded
ebetment as one of the parajika of fences, the highest o fence
of the Buddhist criminal jurisprudence. But, it was no*+ so
serious offence in Hinduiam, because maximum importance wzs
given in the law and order situation of the state. In
Buddhism, though they regarded the life as substanceless, still
if some one praised the death, with the intention to kill him,
then it would be a parejika offence. A pure mind, which is
free from all the evils, may attain the highest Buddhist goal,
the Nirvana, One can achieve the purity of mind, through
performance of Sila and by avoiding the abetment, instication

etc,

(11) The 'Ego-problem' has something more to it. "“Ego"
is one of the main enemies of the human beings. In early
societies, claiming superiority was common among the religious
minded people, Instead of achieving the religious objects or
purity of mind, they tried to achieve a special image among
the common people that they were something superior to others.
It was the main Problem in Hinduism; but in Budédhism also,



many Bhikkhus tried to show that, they knew the past, rresent
and future of this Universe, but in fact, they were igrorant
about all these things. It is also a parajika offencCe, becruse
ego problem is one of the m2ain problems in achievin: the
Buddhist goal Nirvana,

(12) Buddha was very much conscious that sex offences or
sex scandals should not take place amonc the fellow monks and
nuns and also with other persons. All sex of fences have
their origin in the lusty nature of human beings. Sex
offences Were regarded as heinous crimes, With reference to
sex offences, various other related things were also mentioned
by the Master himself, Various ways of sexual indulgences by
various persons, and also other related subjects in this
regard are covered by the Patimokkha, The delinquent monk
could be temporarily suspended from the Sangha.

(13) Theft is also regarded one of the most serious
of fences and comes under the rules of parejika offences. In
ancient India for the general people also, theft meant one
of the most serjous offences, But for a monk, it was not
just a heinous crime, but some abnommality also. In patimokkha
detajled discussion is there regarding what is theft, how one
can commit theft, Under what circumstances a person is
regarded as a thief, Definition and Article of theft : Various
forms of theft etc, were discussed in details. According to



,\\
s
~

Buddha, greed is the root of all evils, If someone conrot
control his greediness, definitely he may camit the“t and
other kinds of serlous offences. Not only the PupdAliist
personal law, other secular laws also condemned theft, So
the king should punish the thieves severely, and by doing so
his fame grows and his kingdam prospers, Specially in the
ancient Indian Hindu laws, a clear distinction was made
between robbery and theft, If the offence camitted before
the owner, then it was regarded as robbery, but if the
offence is comitted in-the absence of the owner, then it
was regarded as a theft, So a clear distinction was made

between theft or dacoity.

The jdea of justice regarding theft is something
different from the present day concept of theft and ancient
Indian concept of theft. In ancient India, if the theft or
the stolen property was not detected by the security or
detective officers, then the king had to pay the compensatinn
to the owner of the property,

(14) False statements given by the monks were also
regarded as very serious offence by the Buddha. A person may
give any type of false gtatement top fulfil his claim, but it
may destroy the interest of other persons., The false state-
ment made by some Bhikkhu led the Buddha to lay down some



rules, which are known as pacittiya rul-s.

(15) Buddha had nothina left unexplained whatever he
though proper for the wel fare of the monks. He had exnlained
everything from murder to falsehood. Buddha'’s aim was t+o
purge the society of crime, violence etc, Only the nure mind
can concentrate in the Dharma, People with ego could not
attain the highest Buddhist goal, the Nirvana. Ego is
regarded one of the most serious offence, and in this way it

comes in the list of parajika,

(16) A1l the rules and regulations enumerated in the
patimokkha sutta are systematically written like the present
day cases, Serjous of fences were classifjed as parajika
of fences, but surprisingly the punishments for the serious
of fences are e&xpulsion from the Sangha, These type of
punisiments have no relevance in the present day society,
and also we cannot say that it had any relevance in the
ancient Indian society. Because in every ancient society,
capital punishments, mutilation of limbs etc. were very
common. In Hindu prayascitta system also, though no physical
punishments were prescribed, higher rate of fine were imposed
upon the wrongdoer. But in Buddhism, no such type of fines
were prescribed for the wrongdoer. The methods of punishments,
where there are no physical punishments, no fine etc, seems
very mild in approadch. It seems very clear that, Buddhism
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is more concerned about the next world rather than this world.
So, punishments for the lay-devotees and the monks were not
the same. Because the monks may attain liberation or lirvana
in Buddhism in this life, whereas the lay-devotees may atiain
the liberation in the subsequent or the next life. As it is
aptly described by Ninian smart in the article "Buddhism" in
the Encyclopaedia of Philosophy (vod. I & II, p, 417) -

"Buddhism clearly involved a marked separation of monks
(and nuns) and laity. The momastic life was conceived as
necessary to the attaimment of Nirvana, the laity would have

to wait their turn in some future existepce,”

Though Buddha 4id not ignore the interest of the
lay-devotees, he was mainly concermed with the interest of
the monks., So, punisiments were also divided accordingly.
For example, exaggeration of one's power to perform miralces
may not be an offence for a lay-devotee, but it is a serious
of fence for the monks, and accordingly, it is classified
under the heading of parajika offence. In this way insecti-
cide may not be an offence for general people, but it is a
serious offence for the monks, and the punishments for

insecticide has no relevance in the present day society.

(17) The various of fences mentioned in the Patimokkha

Sytta are grouped according to the gravity of the offences
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in the religious sense, not in accordance with the seriousness
of the offence., For example, for the Sanghadisesa offence,
the punishments are temporary suspension of the offendingy
monks from the Sangha, Sanghadisesa includes the sex of fences
also, and in Buddhism it is treated very lichtly, whereas in
the present day soclety or in the present system of law, the
punishments for the sex offences are much severe in comparison
with the Buddhist Patimokkha laws, in this way the Hindu
personal law or the prayascitta system 2130 treated the law
very severely and apart from the religious sanction, like
fast, repentance, Danda etc., heavy fines were also imposed
upon the wrongdoer. The other offences like Aniyata, which
means uncertain, Nissaggiya-pacittiya or the use of certain
articles vhich are not appropriate to use by & monk etc. In
this way pacittiya section, patidesaniya section and the last
sections Sekhiya and Adhikarma samatha section are regarding
some minor offences which have no relevance in the present
day society. Thowh,still it is regarded as a sacred personal
law of Buddhism,

(18) The Hindu laws are varna.based laws, but the
Buddhist laws are universally applicable, from Bralmana down
to a Scheduled Caste person enrolled as a monk in the Buddhist
Sangha., For example, Mahakashyapa came from an orthodox
Bralmin family, whereas Upali the master of Vinaya vitaka was
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& barbsr in caste. In Buddhism, the same law was applicable
in the Sangha whether a monk came from a Buddhist or non~

Buddhist family or he was an Indian or a foreigner.

(19) The social and cultural aspects of Buddhism have a
close relation with the Buddhist law., In fact, during the
life time of Buddha, he was regarded as an incarnation of God
by his disciples and after his death also, he is regarded as

the avatara of Vishnu, the creator of this Universe.

In the social field, Buddha was friendly with many
kings of his time, and after his death also a number of kings
were supporters of Buddhist religion. So, we cannot deny +he
direct influence of Buddhism in the administration of Justice
and also in the genera]l administration., Buddhist culture not
only influenced the Indian society, but it has spread to most
of the Asjan wuntries, Buddhist moral ideas are stjll
regarded in most of the countries of the wprld, Buddhist
practice of Sila are well-known in most of the Asian countries,
where Buddhism is still prevailing as a religion. The Buddhist
concept of Sila has an universal appeal, For example, the
Pancha sila of Buddhism is followed in t}-xe Indian foreign
policy. Apart from that the various silas, for example, Attha.
silas are both for the monks and the householders, Mangala

Silas are those which are morally sound for the society. Tn
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Disapujana Silas duties towards each others are enumerated,

In Indria Sambara 8i)a, it is nicely described that if a
person put restrain over his sense organs, then suffering
never comes to him. Ajivaparisuddhi Sila means earninc liveli-
hood in a noble way., Dasa Sjila, Patimokkha Sambara Sila etc.
are the code of conduct for monks and nuns to lead a noble
life., In this way, the Buddhist morality has an universal
appeal as also a guiding principle of Indian foreign policy.

(20) The concept of peace in Buddhism has also an univer-
sal appeal, Buddha's concept of peace, kindness, forgiveness
etc, Are common in most of his discourses. In Dhamapads, it
is sajd that a person can overcome anger by love, falsehood
by truth etc.

*Na hi verena vereni asmmautidha kudachanam,
. aversna ca asammanti asadhayma sanatano,”

(Dhammapada, S)

The principle guided by the Buddha are followed hy
the Indian people since the period of Buddha., That is why,
the mode of punisiment was entirely different in Indian
society in comparison with other societies, Prayascitta in
Hindu society, c;onfession before the agsambly of the monks
in Buddhist soclety are the best example of it. It is the

way of purification and the wrongdoer realised the nast
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misdeeds, Violence has no rlace in the Indian system of laws,

Every dispute was settled peacefully.

Concluding remarks:

We have discussed in various chapters the usslessness
of some ideas Of punishments prevalent in the ancient Indian
system of laws. Self~purification has no sanctional value in
the present Indian society. It might have had same effect in
earlier soCleties because of the religious bent of mind of the
Indian pPeople. Now, it is established that scientific punish-
ments are the greatest civilizing force for the entire mankind,
In our view, punisiments should be proportionate., The serious-
ness of Crime and the smount of punisiments should be propor-
tionate, Public utility should be the aim of punisiments,
Punisiments vary from time to time. 8o, Buddhist personal
laws or the Hindu system of 'Prayascitta’ may have some appeal
in ancient systems, but the same appeal is not continuing in
the present day society., Various modern concepts, Human
rights, political rights, increase of modern sciences and
technology, refined way of modern life etc. changed the
entire concept of punishment system among the human being,
not only in India but among other countries alsp. Today we
regard that mere confession before a religious assembly has
no practical value, and it is a useless system of punishment,
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but it had a tremendous appeal in ancient Indian society.

In this way, pillory or the slavery system of punishments are
the worst type of punishments, but instead of killing the
vwrongdoer he was kept as a slave, and it was regarded one of
the most refined way of punishments in ancient society. The
modern way of punisiments like parole, probation, open jail
etc. are regarded as the treatment method of punishments.

But we do not regard the punishments prescribed by the Buddha,
confession, bond of good behaviour etc. and the Hindu system
of 'Prayascitta’ as a treatment method of prayascitta. But

it is a xind of a god treatment method of punishments for
the human beings.

An attempt has also been made regarding the establish-
ments of human rights throuwh Buddhism, Of course, the human
rights were regarded as the basic philosophy from the Vedic
period. The Rgveda (V,60,.5) says :

"No one is superior or inferior. All are brothers. All
should strive for the interest of all and should progress
collectively,”

Like spokes of the wheel, no one is superior or
inferior in a society. No person is the best or the worst
in this world, Of course, the Varna system and lately the

caste system badly effected the Vedic idea of human rights,
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but the birth of Buddhism again reasserted the idea of human
rights. Caste system has no place in Buddhism and the low
caste people also occupied important places in Buddhist Sangha

In fine we can say that the importance of Buddhisam
lies mainly in the concept of love, compassion and brother-
hood, and the five rules of conduct, the Panca 8ila is st{ll
today a guiding principle of Indian Foreign policy. Buddhiam
embodies the best principles of a rational moral living, not
succunbing to superstition and blind faiths, Though it
produced an excellently codified legal system, Buddhism never
put jurisprudence above morality. Everything was subservient
to the attaimment of the highest achievable thing in life -
namely Nirvana,
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